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Abstract

The work is dealing with the problem of reproducing legal terminology in the book
Law 101: Everything You Need to Know About American Law, Fifth Edition by Jay Feinman.
It is found that legal terminology is a key element of the semantic and stylistic structure of legal
texts and serves as a means of accurately reflecting legal realities. The translation reproduces a
relevant number of terms selected with due regard for their legal function and relevance to the
Ukrainian legal context. The research also analyzes cases of equivalence and explores
translaton techniques, which help maintain the communicative value of the original. Special
attention is paid to the challenges of translating culture-specific legal concepts and the
importance of ensuring both accuracy and accessibility for the target audience.

Key words: legal terminology, translation, equivalence, legal text, book Law 101:
Everything You Need to Know About American Law, Fifth Edition, cultural adaptation.

AHoOTaNIisA

Po6oTa npucssueHa npo0Oaemi BIITBOPEHHS IOPUANYHOT TEPMIHOJIOTIT y KHU31 “Law
101: Everything You Need to Know About American Law” aBtopa JIxess ®PaitHmana.
BcranoBneHo, 1m0 IOpUAMYHA TEPMIHOJIOTISI € KIOYOBHUM €JIEMEHTOM CEMAaHTHUYHOI Ta
CTHJIICTHYHOI CTPYKTYPH TPABOBUX TEKCTIB 1 CIYr'ye 3acOOOM TOYHOTO BimoOpakKeHHs
IOpUAMYHUX peanid. Y mepeksaji BIATBOPEHO 3HAUHY KUIBKICTh TEPMIHIB, J0OIp SIKUX
3MICHIOBABCS 3 YpaxXyBaHHSIM iXHBOT IPaBOBO1 (YHKIIII Ta pEeIEBAHTHOCTI O YKPATHCHKOTO
MPAaBOBOTO KOHTEKCTY. Y JOCIHIDKEHHI TaKOX MPOAHATI30BaHO BHUIMAJKH €KBIBAJICHTHOCTI Ta
PO3MIISTHYTO TIepeKIaAanbKi TEXHIKH, IO JO3BOJSIOTH 30€perTd KOMYHIKAaTHBHY I[IHHICTB
opuriHany. OcoOnuBYy yBary NpHAUICHO TPYIHOIIAM TEpPeKIaay TMPaBOBUX TIOHSTH,
cnenu@IuHUX U1 aMEePUKAHCHKOT KYJIBTYPH, Ta BOKJIUBOCTI 3a0€3MEUEHHS IK TOYHOCTI, TaK i
3pO3YMIJIOCTI JIs IUTHOBOT Ay AUTOPIi.
KirodoBi cioBa: opuauyHa TEPMIHOJIOTISA, TIEPEKIaa, eKBIBaJICHTHICTh, IOPUIUYHUN
TeKcT, Ilpaso 101: 6ce, wjo 6am nompioHo 3HaMu PO AMEPUKAHCLKE NPABO.
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Introduction

Legal discourse represents one of the most intricate and highly systematized domains of
specialized language, characterized be a dense concentration of terminology, a formalized
structure, and significant cultural specificity. The need for high-quality translations of the legal
books, especially American legal discourse, is increasing in light of globalization and the
development of cross-cultural interactions, particularly between Ukraine and English-speaking
nations. Studying the idiosyncrasies of translating legal terms used in English- speaking nations-
especially the US is crucial in this context. Such works™ translations support the growth of legal
education, the spread of legal culture, and the availability of legal information to Ukrainian-
speaking audiences.

The book Law 101: Everything You Need to Know About American Law, Fifth Edition
introduces the reader to the basic concepts and institutions of American law. The publication
explores a wide array of legal subjects including constitutional, criminal property, and features an
extensive use of terminology typical of the English-speaking legal tradition. This content provides
a solid foundation for the analysis of legal terms and the identification of effective techniques for
their translation into Ukrainian.

The relevance of our study stems from the growing demand for precise translation of
legal terminology amid expanding international legal cooperation. Legal vocabulary is inherently
complex, highly formalized, and culturally bound, posing significant challenges for accurate
translation. Analyzing translation techniques contributes to enhancing the clarity and consistency
of Ukrainian legal discourse.

The goal of our study is to examine the legal terminology presented in the selected source
and to identify effective translation technique for its accurate into Ukrainian.

The objectives of our research include:

e to perform Ukrainian translations of the book Law 101: Everything You Need to
Know About American Law;

e to examine legal terminology, identify its main types, and explain its function and
importance within the legal sphere.

e to describe the challenges that come up while translating legal terminology;

The body of our project is the text Law 101: Everything You Need to Know About
American Law by Jay Feinman (Chapter 8) and its translation into Ukrainian. The source text
consists of 10,798 words and 64 148 characters; the target text consists of 9,279 words and 66 904
characters. The overall volume of the translation project is 55 pages.

The findings of this research were presented and approved at the XVI All-Ukrainian
Student Scientific and Practical Conference “Foreign Languages in the Modern Communicative
Space”. The presentation's subject was: “Peculiarities of Translating Latinisms in Legal
Discourse”.

The translation project consists of introduction, 2 chapters, references, an annotation and
2 appendixes.



Chapter 1. Translation of the book Law:101 Everting You Need to Know About American Law, Fifth Edition by Jay M.

Feinman

Source text
Crime Doesn't Pay

Criminal Law

Criminal law absorbs our attention in a way that no
other body of law does. Horrific crimes, juicy tales of
passion, and mundane muggings occupy the news
media and public attention. Criminal law is a hot
political topic that has immediate personal
dimensions. But, as elsewhere in the law, the issues
are more complicated than they seem. This chapter is
designed to help you think in different, more broad-
ranging ways about criminal responsibility.

What Is Criminal Law?

Criminal law is, of course, about punishing the bad
guys. To define criminal law, we need to distinguish it
from other bodies of law that do something like that
and to distinguish the substantive criminal law from
the process that applies it.

Suppose three teenagers (call them Tom, Dick, and
Harry) go on a minor crime spree at the mall,
shoplifting in some stores, writing graffiti on the walls,
and rudely bumping into other customers. Have they
committed any crimes? Think about why their conduct

Target text
3nouun ne mace 3unpa60almﬂ

Kpuminanvue npago

KpuMinanbHe npaBo npuBepTae Hally yBary Ouibliie, HDK Oyb-
sKa 1HIIa ramy3b mpaBa. OCoOIMBO TIKKI 3JI0YUHH, TpaMaTHIH1
iIcTOpii Mpo MNPHUCTpacTi Ta 3BUYAIHI MOrpadyBaHHSA CTalu
TeMaMd HoMep oJauH i 3MI Ta BUKIMKaIOTh BEIUKUH
cycriibHUM 1HTEpec. Ll ramy3p mpaBa 4acTo CTa€ akTyalbHOIO
MOJITUYHOIO TEMOIO 1 CTOCYETHCS TTTMOOKO 0COOMCTUX ACTICKTIB
HAIIIOTO KUTTS.

Opmnak, sIK 1 B IHIIMX rajgy3sx IpaBa, KpUMiHAJIbHE MPAaBO Mae
Habarato TIMOII acreKTH, HDK 3[a€ThCS Ha MEPUIUNA TOTJISI.
Ile#i po3mim MOKJIMKAHWUK JOMOMOTTH BaM TOTJISIHYTH Ha
KPUMIHAJIbHY BIIMOBIMAIBHICTh IIUPIIIE 1 1] HOBUM KYTOM.

Illo maxe Kkpuminanvne npaeo?

3BHUAIHO K, KPUMIHAJIbHE TPABO MPH3HAUCHE Ul OKapaHHS
«morasiiBy. [IpoTe, 11 rmub1IIOr0 po3yMiHHS, HOro HEOOX1THO
BIIOKPEMUTH BiJl IHIIMX NPABOBUX cdep, 10 OXOIUTIIOTH
nomiOHI mpoOJeMHu, a TaKoXK PO3PIBHATH  MaTepiajbHe
KpUMIHaJIbHE MIPABO Ta MPOIIECH, B SIKUX BOHO 3aCTOCOBYETHCS.

JlaBaiiTe ysIBUMO, 1110 TPO€ MLTITKIB (Ha3BeMo ix Tomowm, Jlikom
Ta ['appl) BUMHWIN HHU3KY MPABOIOPYIIEHb Yy TOPTIBEIBHOMY
HeHTpl. BoHM Bkpasin ToBapu 3 MarasuHy, 3aJUIIWIN Tpadiri Ha



may be criminal and how else we might characterize
it.

Shoplifting is certainly a crime. A state statute defines
theft as, roughly, taking something that doesn't belong
to you. Tom, Dick, and Harry can be prosecuted for
the crime. By prosecuted, we mean that a state official
(commonly the district attorney) will bring a
proceeding in court to have them found guilty of
criminal conduct and punished for their acts, typically
by being fined or sent to jail.

The criminal prosecution is not the only proceeding
that can be brought, however. First, the store owner
can bring a civil action against them because the same
conduct constitutes the tort of conversion—taking
someone else's property. In the civil action, the store
owner receives money damages from the
defendants—not a fine, but compensation for her lost

property.

Second, if Tom is only fourteen years old, the district
attorney might decide to proceed against him as a
juvenile. A juvenile proceeding is not a criminal
proceeding. It is not designed primarily to punish Tom
but to provide for the correction of his behavior; even
if he is sent to a juvenile detention facility, the law
doesn't think of that as criminal punishment.

Third, and similarly, if Dick is found to be suffering
from mental illness that causes him to uncontrollably
assault mall patrons, a family member or the district

CTiHax 1 HEMPUCTONHO MOBOJMJIUCS 3 IHIIMMHU BiJBiTyBauaMu.
Uwm € ixHsa noBeinka 3imounHoM? J[aBaiite po3bepemocs, 4omy
Taki Jii MOXHa KBai(iKyBaTh SIK HE3aKOHHI, 1 SKi 1Ie
XapaKTePUCTHKH MOKHA TIPUCBOITH UM JisIM.

Kpanibkka TtoBapy 3 MarasuHy, O€3yMOBHO, € 3JIOYHHOM.
BiamoBimHO 10 3akoHy IITaTy, KpaJabKKa BHU3HAYAETHCA, SIK
HE3aKOHHE MPHUBJIACHEHHS dykoro maitHa. OTxe, Toma, [ika ta
[Mappi MOXyYTh NPUTATHYTH 10 KPUMIHAIBHOT BIIOBLIAIBHOCTI.
KpuMminanbHe mnepeciigyBaHHS O3Haudae, HI0 MPEICTaBHUK
HITaTy, K MPaBUIIO, OKPYXHHUI MPOKYpOp, MOPYIIYE CIPaBy B
cyni, mo0 MOBECTH BHUHY 3JIOYMHIIL. 3a 1€ 3J0YMHII MOXKYTh
OyTH nokapani mrpadamu abo HaBITh TIOPEMHUM YB'SI3HEHHSIM.

OnHak KpUMIHAJIBHE TEPECiAyBaHHS HE € €JMHUM MEXaHI3MOM
pearyBaHHS.

[To-nepiire, BIIaCHUKK Mara3wuHy MarOTh MPaBO TOJATH HA HUX
UBUTBHUM TI030B, OCKUIBKM iX i MOXYyTh OyTH BHU3HaHI
HE3aKOHHUMHU, a CaMe: 3aBOJIOIIHHA Yy)KMM MailHOM. B pamkax
TaKHUX MPETEH31i BIACHUK MarasuHy, BIAMOBIIHO /10 3aKOHY, Ma€
MpaBO BUMAaraTH BiJl HOPYIIHUKA I'POIIOBOT KommeHcarltii. [{e He
mTpad, a BIAMIKOYBaHHS IIKOH, 3aI0IITHOI BTPATOI0 MaifHa.

[To-apyre, sxmo Tomy Bchoro 14 pokiB, OKpYKHHI TPOKYPOP
MOXKE€ NPUUHATH PILIEHHS PO3TISHYTH HOTO i B pamKax
CYJIOBOTO PO3IIIALY Y CIpaBax HEMOBHOMITHIX. [IpoBamkenns y
CIIpaBax HEIMOBHOJITHIX - 116 HE KPUMIHAIbHE IMPOBAHKCHHS.
Bono cripsMoBaHo He Ha mokapaHHs Toma, a Ha BUIPABICHHS
roro moBemiHku. HaBiTh KO HOTO XJIOMIS BiINPaBUTH B
KOJIOHII0O IS HENOBHOJITHIX, 3aKOH HE BBaXkac II€
KPUMIHAJIbHUM MTOKapaHHSIM.



attorney might bring an action to have him committed
to a psychiatric institution for treatment. In this action,
the question is not whether Dick has committed a
crime but whether he is dangerous to himself or others.
Even though he may be involuntarily deprived of his
liberty, he has not been found guilty of a crime.

All of these are noncriminal sanctions because only—
and always—criminal law involves a determination of
guilt, or criminal responsibility, in a proceeding
brought by the state, for which legally defined
punishment may be imposed.

What if Harry receives a speeding ticket on his way to
the mall? Is that a crime? Speeding is an offense for
which Harry can be prosecuted, and he can receive a
public punishment (a fine) for committing the offense.
But we usually distinguish relatively minor violations
of the law, like speeding, from more serious offenses,
like drunk driving, and label only the latter as crimes.

Next, suppose that Harry is prosecuted for the crime
of battery for rudely bumping into Jill, a mall patron,
and knocking her to the ground. At trial Jill testifies
that although she didn't know Harry she really didn't
mind being knocked down, she wasn't hurt too badly,
and she thought teenagers ought to be able to have
some fun. Does that get Harry off the hook? No; he
still can be convicted. Harry's behavior, like all crimes,
is criminal not because it is a wrong against another
person but because it is a wrong against the public
good. The state has determined what behavior is

[To-Tpere, sxmo Oyme BcraHOBiIeHO, moO [lik cTpaxmae Ha
NICHXIYHE 3aXBOPIOBAHHSA, SIKE 3MYIIYE HOTO HEKOHTPOJLOBAHO
HalajgaTi Ha BiABilyBadiB TOPrOBOTO LEHTPY, TOJI HOTO CIM'S
a00 OKPY)KHHU IPOKYPOP MOXKYTb MTOJIATH MT030B HAa IPHUMYCOBY
roCHiTaNi3aIliio 10 NCUXIaTPHYHO1 JTIKapHi. Y TaKOMY CYI0BOMY
IpoIeci PO3TISAAEThCA HE MUTAHHSA MPO T€, Yd BUYMHHB JliK
3JI04YMH, a MUTAaHHS PO T€, YU CTAHOBUTH BIH 3arpo3y Juisl cede
Ta oTouytouux. Hapire skmio Horo mokHa Oyino 6 mpHUMycoBO
1mo30aBUTH BOJI, 11€ HE O3HAYAE, 110 HOTO BU3HAIOTh BUHHUM Y
CKOEHHI 3JI0UHHY.

Bci i 3ax0/11 He € KPpUMIHATLHUMHE CAHKITISIMH, OCKUTHKU TUTBKH
KpuminanbHuil koJekc nependayae BCTAHOBIEHHS MPOBUHU 1
MOKapaHHsS B Pe3y/bTaTi MpOIECy, IHIIHOBAaHOTO JEP>KaBoIo.
Take nokapanHsi Ma€e OyTH YITKO BU3HAYEHO 3aKOHOM.

A Ttemep ysBiTh, 1m0 ["appi BUMUCYIOTH MITpad 3a MepEeBUILCHHS
MIBUJIKOCTI TIO JIOpO31 B TOpPTriBedbHHM MHEeHTp. Yu € 11e
3mounHOM? IlepeBUIIEHHS MIBUIKOCTI - 1€ 3JIOYMH, 3a SKHI
[appi Moxe OyTH TPUTATHYTHH [0 BIAMOBIAAIBHOCTI Ta
MOHECTH TPOMAJICbKE TMOKapaHHS y BHUIJsAI mTpady. Alje
3a3BMYall  PO3PI3HAIOTH  CEPHO3HI  3J0YMHHM, TakKi SK
MEePEBUIIECHHS BUIKOCTI, 1 OUTBII CEPHO3HI 3IOYMHH, TAKUX K
BOJIIHHS B HETBEpPe30My CTaHl. TUIbKM OCTaHHI 3a3BUYail
KBaTIiKyeEMO, K 3JIOYMHH.

Toni ysaBiTh, mo ["appi 3BUHYBaTWiIM B Hamami, 60 BiH rpy0o
3iTkHYBcs 3 JIKWUIUL, BiBiIyBayKOI TOPriBENbHOTO IEHTPY, 1
30uB ii 3 Hir. Ha cynoBomy 3acinanus J[xuin qae cBiguyeHHs, 110
BOHa He 3Hana ["appi, 1 mpeTeH3iii Hemae: BOHA HE TIOCTpaXKIania,
1 3a3HauYmMIIa, 110 JITH MalOTh MPaBO HA po3Baru. Yu 3BUIbHSE 11€
["appi Bin BigmosimampHOCTI? Hi. BiH Bce ogHO Moke OyTH



wrongful, and the state can punish that behavior even
if the victim doesn't care.

Now suppose that the district attorney decides to
prosecute Tom, the fourteen-year-old, as an adult for
shoplifting. (In most states, the prosecutor has that
choice.) At trial the store's video security camera tape
reveals that Tom didn't actually mean to steal the DVD
that he is accused of taking. Instead, he bumped into a
store counter and, without his knowing it, the DVD
fell into a bag he was carrying. Tom would be
acquitted—found not to have committed a crime.
Why? In nearly every case, criminal law has a
culpability requirement: Someone must intend to
commit a crime or at least be very careless (as in
running someone over when driving drunk).

One of the distinctive features of criminal law is that
it embodies an idea of blameworthiness. Someone
must have done something wrong, something that
deserves moral condemnation, before a criminal
sanction may be imposed. To deserve condemnation,
it's not enough that someone commit a bad act; he or
she also must have done so with a bad state of mind.

When we put all of these hypotheticals together, we
see that it is actually harder to define the scope of
criminal law in a systematic way than it first appears.
Violations of criminal law are prosecuted by the
government, but the government brings other types of
actions as well. Violations result in negative sanctions
but so do civil lawsuits, prosecution of minor

3aCy/PKEHUH, TOMY IO 3JI0YMH PO3TIIAJAETHCS HE TUIBKH, SIK
MOPYIIEHHS TIPaB O0COOMCTOCTI, ajie 1 K 3arpo3a CyCHiTbHUM
iHTepecam. JlepkaBa Moke BUSHAYUTH, SIKi JTi1 € HE3aKOHHUMH, 1
MOKapaTH 3a HUX, HABITh SKIIO MOTEPIUIHNA IIEOTO HE BIMArae.

Tenep nmaBaiiTe ysSBUMO, IO OKPYKHHUH HPOKYpOp BHUPIIIHB
nputaraytu Toma, skoMy Bcboro 14 pokiB, 10 KpUMIHaJIbHOT
BIJIMOBIIAJTBHOCTI, SIK TTOBHOJIITHHOTO 32 KPAJbKKy B Mara3uHi.
(Y Oaratbox IOpUCAMKIISX MPOKYpOpU MAlOTh  TakKy
MOXUIMBICTB). Ilim 4yac cyaoBOro po3Tisiay 3amucd  Kamep

BIJICOCIIOCTEPEKEHHS TOKa3ajid, M0 ToM HacmpaBal He
30upaBcsi kpactu DVD-guck, y kpaapkmi sKoro ioro
3BUHYBauylOTh. 3aMicThb IbOTO BIH BHIIaJKOBO 3ayelluB

MPUJIABOK, 1 IMCK HEMIOMITHO BIaB y CYMKY, SIKY BiH HIC y pyKax.
Tom Oyne BuUIpaBaaHuii, HOTO BU3HAIOTh HEBUHHHUM Y CKOEHHI
3nounHy. Yomy? Maibke y BCiX BHMNaAKax KpUMiHaJIbHE
3aKOHOJABCTBO BMMAara€e HasiBHOCTI BUHHU: JIFOJUHA 30MpPa€ThCs
BUMHUTH 3JI0YMH a00, TNpUHAWMHI, TOBHHHAa OyTH IyXKe
HEOOEepeXKHOIO0 (40 TpHUKIATy, CICTH 3a KEpPMO B CTaHi
AJIKOTOJILHOTO CI'STHIHHS i 30MTH KOTOCB).

OnHi€e0 BaXXIMBOIO BIIMIHHICTIO KpUMIHAJIBLHOTO TPaBa € Te, 10
BOHO Tmepeadadae inero mnpoBuHH. l[lepm HDK 3acTocyBaTu
KpUMIHQJIbHE TOKAapaHHs, JIOJMHA TIOBMHHA BYHTH IIOChH
noraHe, TOOTO 3acClIyrOBYBaTH MOPAJIbHOTO OCydy. Y TOH ke
yac, mo0 OyTH OCYIKCHHUM, HEJOCTaTHBO CKOITH 3JI0YMH: HOTO
NOTPIOHO BUMHHUTH B HEAJEKBATHOMY CTaHI.

Ko Bci 111 rinoTeTHYHI TPUIYIIEHHS 00'€ IHYIOThCS, CTA€ SICHO,
0 CHUCTeMaTu3yBaTu cdepy 3acTOCYBaHHS KPUMIHAIBLHOTO
mpaBa Habararo CKJIaJHille, HDK 3a€ThCS HA MEPIIUN MOTJISI.
[TopyiieHHs KPUMIHAIBHOTO 3aKOHOJABCTBA MEPECIiTyIOThCS



infractions, and administrative proceedings, and not
all negative sanctions in criminal cases are that
harmful to the recipients.

The core of criminal law, then, is moral condemnation
and punishment based on blameworthiness. A crime is
a wrong that deserves punishment because the
criminal has violated public standards of morality.
Even this definition is not perfect, but it captures the
essence of what distinguishes criminal law from other
bodies of law.

The hypotheticals also suggest what the issues are in
any criminal case. First, has the defendant committed
an act that is prohibited by the criminal law? The crime
of theft requires that someone take property that does
not belong to him or her. To convict Tom of
shoplifting, the prosecutor would have to prove that
Tom did that. If he had not walked out of the store with
an item, or if he had paid for it, he would not have
performed the prohibited act.

Second, has the defendant performed the act with a
culpable state of mind? Theft requires not only that the
defendant take someone else's property but that he do
so with knowledge that the property belongs to
someone else. If Tom believes that a bin near the front
of a music store contains free DVDs, he does not
commit theft if he takes one without paying for it.

JEpXKaBOIO, aje ypsd 3aCTOCOBYE 1IHINI BHIMA 3aXOJiB.
[opymmenns npu3BOAATH IO HETATUBHUX HACIIIKIB, TIOAIOHO 10
[IUBUIBHUX [1030BIB nepeciiTyBaHHs 3a HE3HA4YH1
NPaBONOPYIICHHS Ta aJIMIHICTPATHBHUX ITOKAPAHb.

Kpim Toro, He Bci caHKIlii B KPUMIHAJIBHUX CIIPaBax MaloTh
0J/IHaKOBO CEpHO3H1 HACIIAKY JUIsl MOPYIIHUKIB. SIK pe3ysabTart,
KpuMminanbauii kojpekc 0a3yeTbcsi HA MOpPAJIbHOMY OCYAl 1
MOKapaHH1, 3aCHOBAaHOMY Ha MTOYYTT1 IPOBUHH.

37104MH - 1€ IPOTUIIPABHA [Iisl, sIKa 3aCIyTOBY€E Ha MOKapaHHS,
OCKUIbKH 3JI0UYMHENb MOPYIINB CYCHUIbHI HOpMU MopaJi. HaBiTh
11€ BU3HAYEHHS HE € JIOCKOHAIINM, aJie BifoOpaxae CyTh TOTO, 10
BIJPi3HSE€ KpUMIHAJIbHE MPaBO BiJ IHIINX raily3ei mpasa.

[{i rinoTeTM4Hi MPUITYIIEHHS TAaKOX JOTOMAaraimTh BUSBHUTU
OCHOBHI MPOOJIEMH, 1110 BUHUKAIOTh Y KPUMIHAJIBHUX CIIpaBax

Ywu BunHMB OOBUHYBaYCHUM JiSTHHS, 3a00pOHEHE KPUMIHATLHUM
kojekcoM? Jlo mpukiamy, Kpaabkka mepemdadae, Mo XTOCh
3abupae MaitHo, ke oMy He HanexuTh. [1lo6 3acymutn Toma
3a KpaJbKKy B MarasuHi, MpOKypop MOBHHEH JOBECTH, 0 ToMm
Hacrpas/i 1e 3poOuB. SIKIIO BiH HE BUHOCUB TOBAp 3 Mara3uHy
a0o He IJIaTUB 32 HHOTO, BIH HE 3/1iICHIOBAB 3a00POHEHOT ii.

[To-apyre, yu BYUNHUB OOBUHYBAYCHHH 1€ JTISTHHS 31 3JIOYNHHAM
Hamipom? Jlnis BU3HAHHS KPaADKKU HEIOCTATHHO JHIIE (HaKTy
3aBOJIOJIIHHS YY)KUM MaiiHOM, 0c00a TIOBHHHA YCBIJOMITIOBATH,
o0 e MalHO HajexuTh iHmomy. Hampuknan, skmo Tom
BBakaB, 1m0 DVD-auckun B kommky Ouls BXOAYy B MarasuH
OE3KONITOBHI, BIH HE BUMHHUB KPaADKKY, HaBITh sIKOU B35B OJIMH
JIMCK 0O€e3 OIIaTH.



Third, if the defendant has committed a criminal act
with a culpable state of mind, does he have a defense?
Dick's mental illness might be a defense.

Fourth, if the defendant has not committed a
prohibited act with the requisite state of culpability,
might he still be criminally liable? Suppose Tom,
Dick, and Harry agree to go on a shoplifting spree but
Harry doesn't actually steal anything. Could he be
liable anyway for agreeing to be part of the gang?

There is one other essential distinction between
substantive criminal law (which is the subject of this
chapter) and criminal procedure (which is examined in
Chapter 9). Criminal law states general principles of
criminal liability and defines what behavior is
criminal. It helps answer questions such as: What's the
difference between murder and manslaughter? What
constitutes legal insanity? Criminal procedure
concerns the process by which criminal behavior is
investigated and adjudicated. When must the police
read a suspect his Miranda rights? What does it mean
to have a fair trial?

The substantive criminal law often is divided into two
parts: general principles of criminal liability and
definition of specific crimes. The general principles of
criminal liability cut across all of the definitions of
specific crimes. First, if criminal law prohibits

[To-Tpere, sikmo oOBMHYBaueHUIl BH3HAE 3J0YMH Yy CTaHi
adexTy, Ui Mae BiH mpaBo Ha 3axuct? [Icuxiuna xBopoba [lika
MoyKe OyTH IIICTaBOIO ISl 3aXUCTY.

I HapemrTi, AK110 0OBUHYBAYEHUI HE BUNHUB 3200 POHEHHX [T 3
HEOOXiTHUM CTYNEHEM BHHH, YA MOXE BiH fK 1 paHille HECTH
KpUMiHaIbHY BifgmoBigansHicTh? Hanpuknaza, Towm, ik Ta [appi
JIOMOBUJIMCS TIPO KpPaADKKYy B MarasuHi, ajne Hacrpasii ['appi
HIYOTO HE BKpaB. UM MOKe BIH BCE II€ HECTHU BIMOBIIAIBHICTD
3a Te, 0 TIOTOIMBCS CTATH WICHOM Ipyru?

IchHye me onxHa BaxJMBa BIAMIHHICTD MDK MaTepialbHUM
KPUMIHAIBHUM TIPaBOM (IKa € TIpeaMeToM Iii€i riaBu) Ta
KPUMIHAIBHUM CYAOYMHCTBOM (OOroBOpIO€ThCS B TiaBi 9).
KpuMiHambHHI KOJIEKC BCTAHOBIIIOE 3arajbHUANA  TPUHIIHAI
KPUMIHAJIBHOI BIAMOBIIATFHOCTI Ta BHU3HAUYA€E, sKa i €
3109nHOM. Lle mormomorke BIAMOBICTH Ha Take 3alMTaHHS: SIKa
pi3HHUIT MDK BOMBCTBOM Ta BOMBCTBOM 3 HeoOepexkHocti? o
Take HeocynHicTh? KpuMiHambHE TPABOCYIIS PETYIIOETHCS
3akoHOM Ne 101 258, B pamMKkax SIKOTO pO3CIIAYETHCS 370UYMHHA
TISUTBHICTh 1 TpUMaroThes pimeHHs. Komu mosimis moBUHHA
NoBioMUTH mino3proBaHomy mpo IlpaBo Mipanmu'? Ilo
O3Hayva€ CIpaBEUIMBHUI CyTOBUI PO3IIISIA?

MarepianbHe KpUMiHAJIbHE MPABO MOJAUISETHCS Ha 2 YaCTHHU:
3araJlIbHUM  TPUHIMI  KPUMIHAJIBHOI  BIAMOBITAJBHOCTI  Ta
BU3HAUEHHS KOHKPETHOTO 3JI0YMHY. 3arajbHUil NpPUHLUII
KPUMIHAJIHOI BiIITOB1IaJIbHOCTI JIGKUTh B OCHOB1 BU3HAYCHHS
KOHKPETHOTO 3JI0UMHY. SIKII0 KpUMIHATBHHIA KOJIEKC 3a00POHSIE
pi3H1 BUJIM MPOTHUIPABHUX JAid, TO 1[0 CaME€ MU MaeMO Ha yBasi

! Bu maete npaBo 30epiraTé MOBUYaHHs, 1 BCe, 1110 BH CKaXKeTe, MOXe OyTH BUKOPHCTAHO MPOTH Bac y CYAi.
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wrongful acts of various kinds, what do we mean by
an "act"? Specific crimes prohibit specific acts (such
as taking someone else's property), but what are the
basic requirements for the kind of conduct that is
criminal?

Second, because criminal acts are culpable only when
accompanied by a blameworthy mental state, how do
we define the mental states that will lead to criminal
liability? The law defines a range of relevant mental
states, and the courts apply those definitions in
interpreting criminal statutes.

Third, when is someone justified or excused in doing
an act that otherwise would be criminal? A criminal
act might be justified if doing the act avoids some
greater harm. Self-defense, for example, is a principle
of justification. Similarly, an act is excused when for
some reason the actor is blameless in performing it. A
person suffering from a mental disease or defect may
intend to Kkill someone else but still lack the
blameworthiness necessary to declare his behavior
criminal.

Fourth, when may someone be liable for acts that are
preliminary to a crime, or further a crime, but may not
fit the elements of a specific offense? One who
attempts to commit a crime but fails is generally liable
for the attempt, but how close does she have to come
before she has committed a crime? Similarly, if a
group of criminals participate in a conspiracy to rob a

mig cIoBOM «aisi»? Jlesiki 3JI0YMHHM 3a00pOHSIOTH TEBHI il
(HampuKIaa, 3aXOIUICHHS YYy)XOro MailHa), aje sKi OCHOBHI
BUMOTH, 00 [Tist cripuiiManacs, siK 3J04rHHa?

3nounHHI  [ii  CIPUIMAIOTBCS  TUIBKM TMpPH  HAasBHOCTI
BIMIOBIIHOTO  MICUXIYHOTO CTaHy, WI0 CYOPOBOJUKYE iX
BUMHEHHSI. SIK BU3HAYAETHCS MICUXIYHUHN CTaH, AKUI MPU3BOIUTD
0 KpUMIHAJIBHOI BIAMOBINATBHOCTI? 3aKOH BCTaHOBIIIOE
Hepesik TaKUX CTaHIB, 1 CyJl 3aCTOCOBY€ 11 BU3HAUEHHS INpU
TIyMa4eHH1 HOPM KpUMIHAJIBHOTO MTpaBa.

B sxux Bumaakax oco6a moske OyTu BurpasaaHa abo 3BUIbHEHA

BiJl KPUMIHAJIBHOT BiNMOBINATBLHOCTI 3a BUMHEHHS i, fKI
3a3BUYaii  BBaXKAOTHCAd 3J0YMHOM? 3H0YMHHA JISUILHICTH
MOXYTh OyTH BHUIIPAaBIAHOIO, SIKIIO BOHA JI03BOJISIE YHUKHYTH
OUIBIIIOL IIKOIH. Hamnpukinan, caMo0000poHa €
3araJbHONPUMHATUM TPUHIUAIIOM BHUIpaBAaHHsA. Tak camo,
SKIIO 3a MEBHUX 00CTaBUH CyO'€eKT Oy/ie BU3HAHWN HEBUHHHM,
HMOro BUMHOK HE MOJKE BBAYKATHCS 3JIOUMHOM.

Komu ocoba Moke HeCTH BiONOBIiJaJbHICTh 3a [ii, AKi
NEPEYIOTh 3JI0YMHY a00 MPU3BOIATH JI0 HBOTO, aJIe MOXKYTh HE
MiAMaJaTH I O3HAKW KOHKPETHOTO IPaBONOPYIICHHS?
JronuHa, sKa Hamarajgacs BYMHHMTH 3JI0YMH, aj€ 3a3Hajia
HEeBJaui, 3a3BUYail Hece BIANOBIAANBHICTH 3a crpoOy. OHaK,
HACKUTbKU OJM3bKO MOTPIOHO MIMIATH 10 BUMHEHHS 3JI0YHHY,
mo6 Oyru 3acymxkeHuM? SIKIo rpyna 3J0YMHINB IUJIAHYE
norpaOyBaHHs OaHKY 1 OJIMH 3 HUX 3aCTPEIUTh OXOPOHIIS ITij] 4ac
BUMHEHHS 3JI0YMHY, YU OyIyTh BCI iHIII1 HECTH BIAMOBIIATbHICTD
3a BOMBCTBO?
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bank and one of them shoots a guard during the
robbery, are all of the others liable for murder?

The definition of specific criminal offenses obviously
concerns what acts and accompanying mental states
are necessary to convict a person of a crime. For
example, what are the differences among murder,
voluntary manslaughter, and involuntary
manslaughter?

Creating the general principles of criminal law and
defining the specific offenses was once the province
of the courts. In the twentieth century, however,
legislatures began to enact comprehensive codes of
criminal law. In the 1950s and 1960s the American
Law Institute, a private body of lawyers, judges, and
professors, drafted a Model Penal Code to serve as a
guide to state legislatures in adopting criminal
legislation. The effort was very successful; about
three-fourths of the states have adopted codes based
on this guide. Each state has departed from the model
in some ways, and legislatures keep rewriting the law
as issues continue to arise, but the Model Penal Code
provides a useful takeoff point for discussion of the
state of the criminal law generally.

The sections that follow discuss the general principles
of criminal liability and the definition of some of the
most important and most interesting specific offenses.
But before getting into the details, consider the most

Bu3HaueHHS KOHKPETHOTO KPUMIHAIBHOTO MPABONOPYIIECHHS
0e3mocepeIHbO MOB'I3aHe 3 THM, SIKi JTii Ta CYIyTHI M IICHXI4H1
CTaHU € HEOOXITHUM JUTsI BU3HAHHS 0COOM BUHHOIO Y BUMHEHHI
3mounHy. Hampukman, ska pi3HUIS MDK HaBMHCHHM Ta
HEHABHCHUM BOUBCTBOM?

Konuce QopmyBaHHS 3arajbHUX MPHUHILMIIB KPUMIHAIBHOTO
npaBa Ta BU3HAYEHHS KOHKPETHHX 3JIOUYMHIB OYyJ0 BUKIIOYHO
npeporatuBoio cyny. Omnak B 20 cromitti Konrpec mouas
npuiiMaTy y3aralbHeHHI KpUMIHAIbHUI 3aKOH.

Y 1950-x 1 1960-x poxax AMepUKaHCHKUH IHCTUTYT IpaBa,
MpUBaTHA OpraHizailis, 10 CKJIaay K0T BXOIUIN IOPUCTH, CYIII
Ta HaykoBll, po3poounu TumoBuii KpuUMIHAIBHUN 3aKOH.
[Tepenbauanocs, Mo 1ei TOKYMEHT MOCTYKUTh OPIEHTUPOM JTsI
3aKOHOJABUOTO OpraHy IITaTy IMpH po3poOIli BJIACHOTO
KpuminaibHOTrO 3aKOHO/1aBCTBA.

[{s iHimiaTHBa BUSBWIACS AY)KE YCITIIIHOI 1 MPUOINU3HO TpH
YBEPTI NMPHUHHSIM KOJEKCH, 3aCHOBaHI Ha IIbOMY JOKYMEHTI.
HesBakatouu Ha Te, 10 KOKEH IITAT alaliTyBaB CTPYKTYPY 110
CBOiX TOTpeO, a 3aKOHOJABIN TPOJIOBXKYIOTh BHOCHUTH 3MIHH,
BII'YyKYIOYNCh HA HOBI BUKIWKH, THIOBHH KpUMIHAIBHUN
KOJCKC  3allMIIA€ThCAd  BAXJIMBUM  (QyHIAMEHTOM  JJIs
00TrOBOPEHHS MUTaHb KPUMIHAIBHOTO TIPaBa B IIUIOMY.

VY HacTyImHUX PO3JiIaX JeTajlbHO ONUCAHI 3arajibHi MPUHIUITN
KPUMIHAJIHOI BIIMOBIZAIBHOCTI, & TaKOX JESKi 3 HaHOUIbII
3HAQUHUX Ta IHTPUTYIOUMX 3J0YMHIB. AJie mepm HDK
3arIMOIIIOBATUCS B JIETalll, IaBAiTe MOCTABUMO HANTOJIOBHIIIE
MATaHHS: I 900 MOTpiOHE KpUMiHAIBHE MPaBO?

Hagiuwo nompione kpuminanvue npago?
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fundamental issue of all: Why do we need criminal
law?

Why Do We Need Criminal Law?

This should be obvious. We need criminal law to
punish criminals and prevent crime. But as we've seen
with the other legal concepts in this book, it's not that
simple.

The first purpose criminal law serves is to define what
behavior society regards as wrongful. It is wrong to
murder your neighbor, set fire to her house, or steal her
lawnmower. The acts defined as criminal often (but
not always) have the most serious consequences for
others; murder and arson are very harmful, but stealing
your neighbor's lawnmower probably is less of a social
evil than manufacturing lawnmowers without
adequate safety devices, which is only a civil wrong.

What distinguishes criminal offenses from other
wrongful acts is that, as a class, they are particularly
worthy of social condemnation. Just because an act is
not criminal does not mean that it is not wrongful; we
condemn other behavior in other ways, such as
through the imposition of tort liability or simple social
disapproval.

Condemnation of wrongful behavior isn't enough for
criminal law. Criminal acts are so wrongful that when
someone commits a criminal act as distinguished from
some other type of wrong, she is not just made to pay

Binmosinp, 3maBanocs 6, o4eBUIHA: KpUMIHAIBHE MPABO ICHYE,
o0 Kapatu 37I0YMHLIB 1 3amobiratu 3mounHaM. OHAK, SK 1y
BUMQ/IKY 3 OararbMa iHITUMH IPAaBOBHUMHU KOHIICTILISIMH, HE BCE
TaK MpPOCTO.

[Tepmrodyeprosa MeTa KpUMIHAIBHOTO TIPaBa — BU3HAYUTH i, SIKi
CYCIUIBCTBO BBaKa€ HENMpUUHATHUMH. Hampukiaa, BOMBCTBO
cycina, miaman Horo OyIMHKY YM KpaabKKa Ta30HOKOCAPKH €
IPOTUIIPABHUMHU JAIIMU. 3JI0YMHM 3a3BUYai (Xouya HE 3aBXKJH)
MaloTh HaWOUIbII HeOe3meuHl HACiAKU I IHIIHX. BOUBCTBO
Ta TIAMan 3aBAal0Th 3HAYHOI IIIKOAM, OJHAK KpaabKKa
ra30HOKOCApKH, 00Jail 1 € 3T0YMHOM, MOKE€ BBAXKATHUCS MEHII
cycnuibHUM 3510M. HiK, CKaXiMO BHPOOHMIITB Ta30HOKOCAPOK
0e3 Hale)KHHX 3aco0iB Oe€3MeKH, IO BBAKAETHCHA JIHIIE
[IUBUTHHUM TPABOTIOPYIICHHSIM.

['omoBHA BIIMIHHICTE MDK KPUMIHAIBPHUMHU 3JI0YMHAMH Ta
IHIIAMHA TIPOTHIPABHUMHU JISIMH TIOJIATA€E B TOMY, III0 BOHH
3aCIIyTOBYIOTh Ha O0COOJMBE CyCITUIbHE 3acy/KeHHs. OaHaK 11e
HE O3Hayae, M0 BCl IHIII BUAM TMPOTUIIPABHOI TMOBEAIHKH
3aJIMIIAOTHCS 0e3 yBaru. Lli 304YMHM 3aCy/KYIOThCS IHITUMU
crocobamu, HAPHUKIIA]] Yepe3 HaKIaIaHHs [UBUTLHO-IPABOBOT
BIJIMOBIIAJILHOCTI 200 TPOCTUM COIIATbHUM HECXBAJICHHSIM.

Opnak, 3acy/KeHHsI TPOTUBOMPABHOT MOBEIIHKA HEIOCTATHHO
JUIsT  KPpUMIHAJIBHOTO TIpaBa. 3JIOYMHHI Jii € HaCTUIbKH
MPOTUIIPABHUMH, 10 3aMiCTh MPOCTOTO BIANIKOAYBaHHS 30UTKIB
Yl OCyAy a KOJli 3HalloMHX, BHUHHOTO KaparoTh. OTxe,
PO3MIPKOBYIOUYH IIPO T€, HABIMIO MOTPIOHE KPUMiHAIIbHE MPaBo,
MU MPUXOAUMO JI0 KIIFOUOBOTO MUTAHHS: YOMY MU 3aCTOCOBYEMO
KpUMIHAJIbHE TTOKapaHHA?
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damages or snubbed at the country club; she is
punished. So in considering why we have criminal
law, the real question is why we have criminal
punishment.

Answering this question is supremely important for
criminal law; figuring out why we punish will also tell
us who we should punish, how, and to what degree.

Criminal law theorists offer two kinds of justification
for punishing criminals, called the utilitarian and
retributivist positions. Utilitarians view criminal law
as useful, in that punishing criminals benefits society.
Retributivists see the primary role of criminal law as
retribution; in other words, criminals are punished
because they deserve it.

Utilitarianism is the theory that society ought to be
organized to promote the greatest good for the greatest
number of people. Criminal law, in the view of the
utilitarian, serves the social good primarily by
preventing crime. Punishing criminals may prevent
crime in several ways. Imprisoning a criminal prevents
him from committing another crime while he is
incarcerated; executing a criminal prevents him from
ever committing another crime. (This is commonly
called restraint or incapacitation.) Individual
deterrence or specific deterrence assumes that once
someone has been punished for a crime, he or she may
be less likely to commit another crime. The threat of
punishment in  general—general deterrence—
discourages people from committing crimes. Placing

BinmoBigpe Ha 1€ MUTAHHS Ma€ CYTTEBE 3HAYCHHS. 3'ICYBaHHS
TAaKOTO, YOMY MH Kapaemo, TaKOX IiJKaKe HaMm, KOro MU
NOBHMHHI KapaTH, SIK 1 B SIKii Mipi.

daxiBli 3 KpUMIHAJIBHOTO IpaBa BUIUISIOTH JBAa OCHOBHI
HiIXOOM 70 OOIPpYHTYBAaHHS 3JIOYMHIIIB: yTHIIITAPUCTCHKUI Ta
perpubyTuBicTChKU. PeTpulOyTuBicTH BOaYalOTh TOJOBHOIO
METOI0 KPUMIHAJIBHOTO TIpaBa — BUIUIATY; IHIIMMH CJIOBAMH,
3JI0YMHIIB KaparTh, 00 BOHU IIbOTO 3aCITyTOBYIOTb.

YTuiaitapusm - 11e Teopis, 3TiHO 3 SIKOI0 CYCIUILCTBO Ma€ OyTH
OpTraHi30BaHUM TAaKUM YHHOM, W00 CHPHUATH JOCSITHEHHIO
HaWOUIBIIOTO Oslara id HaWOLIBIIOT KUIBKOCTI JIFOIEM.
KpuminaiibHe mpaBo 3 TOMJISAY  YTHIITApU3MY  CIIYTYE
CYCIUTBHUM IHTEpecaMm, HacaMmIlepea, HUITXOM 3amoOiraHHs
3JI0YUHAM.

3a J0MOMOTOI0 TOKAapaHHS 3JI0YMHINB, MOJXKHA 3aro0irTH
3JI0YMHY KUThKOMA CIIoco0amMu. Y B'SI3HEHHS 3JI0UMHIIS 3armooirae
BUMHCHHIO HUM HOBHUX 3JIOYMHIB TIiJ] 4Yac TMepeOyBaHHSI Yy
B'I3HUIlI; CTpaTa 3JIOYUHIS YHEMOJKJIHMBIIOE BUYMHCHHS HUM
HOBUX 3JI04MHIB y wMaiOyTtHpomy. (Ile wacTto Ha3uBarOTh
130J1s11i€10 200 T030aBieHHsAM BoJi.) OcobiauBe CTpUMyBaHHS
O3Hayae, IO JIIOJAMHA 3 MEHIIOK WMOBIPHICTIO BYHMHUTH
NOBTOPHUI 3JIOYMH TIiCNIsE TOro, sK Oylne TMoKapaHa 3a
MPAaBOIOPYIIEHHS. 3arpo3a 3arajibHOTO MOKAapaHHS YTPUMYE
JIFOIEN Bl 3JIOYMHHOT [IOBEIIHKU. Posmimenss
NPaBONOPYIIHUKIB B OOMEXEHE CEPEIOBUIIE, 16 BOHU MOXYTh
OTPUMYBATH JIIKYBaHHsI, KOHCYJIbTAIlli Ta OCBITY, CIIOHYKa€ iX
BIIMOBUTHUCS Bi 3JIOYMHHOTO CIOCOOY JKHUTTA 3 METOIO
peaburitanii. [HpopMyBaHHS IpoMaJCbKOCTI MPO KPUMIHAIBHI
MOKapaHHS TaKOX MIABUINYE YCBIJOMIIGHHS JIOJbMHU TIPO
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criminals in a restrictive environment where they can
receive treatment, counseling, and education may lead
them away from a life of crime; it may rehabilitate
them. And public knowledge of criminal punishments
reinforces people's sense of the importance of the
standards of behavior of the criminal law, by
denunciation.

Let's begin with rehabilitation. Criminal punishment
can prevent crime by changing criminals. Once
someone has been convicted of a crime, he or she can
be given counseling, psychological treatment,
education, or moral examples, either in prison or while
on probation, to turn the person from a life of crime to
law-abiding behavior. The rehabilitative ideal was
extremely important, perhaps dominant, in criminal
law through most of the twentieth century. With
rehabilitation as a goal, criminal law and punishment
focused on the criminal, not the crime. Judges
attempted to individualize sentences to meet the
rehabilitative needs of an individual criminal, prisons
offered a wide range of opportunities for education
and reform, and release from prison on parole was
based on evidence that the convict had been
rehabilitated.

Of course, prisons were never really treatment centers,
and the resources that might have been needed to
fulfill the rehabilitative ideal were never provided, but
at least the concept was an important part of the
system.

BaXKJIUBICTD AOTPHUMAHHS TIPAaBUII HOBeIIiHKI/I, BCTaHOBJICHUX
KpI/IMiHaJIBHI/IM 3aKOHOAaBCTBOM 3a JOIMOMOTI'OI0 3aCyIKCHHS.

Posrnsinemo criouatky peabinitanito. KpuMinanbHe mokapaHHs
MOXK€ 3amoOIrTH 3J0YMHY, 3MIHIOIOYH CaMUX 3JIOYHHIB.
Koncynpranii, ICHX0JI0TiYHy JOTIOMOTY, OCBITY Ta MOpAJbHI
HAaCTaHOBM MOXXYTb HaJaBaTH y B'S3HMIIl a0o mig dac
BUIIPOOYBAJILHOTO NEPIOAY, 100 AOMOMOITH IMPaBONOPYIIHUKY
NEepEeNTH Bi 3JI0YMHHOTO CIOCOOY KUTTS O 3aKOHOCIYXHSHOT
MOBEIIHKM TIICIS 3acCy/KeHHsS 3a 37ouMH. [nean peabimitarrii
BiJIrpaBaB KJIIOYOBY pOJIb, a TOJAEKYId W JOMIHYIOUY B
KPUMIHAJIBHOMY MpaBi MPOTITOM OUIBIIOI YACTHHM ABAJALSATOTO
CTOJITTS. 3pOoOMBIIM  peabuliTalil0  TOJIOBHOIO  METOIO,
KpUMIHQJIbHE MpPaBO 1 CUCTEMa MOKapaHb NPUAUIHIA OUIbIIe
yBaru XapakTepy 3JIOUWHIA, HDK BiacHe 3mouuny. Cymmi
BpPaxoBYBAJIM TOTPEOU OKPEMUX 3JIOUMHITIB M1 Yyac peadimiTarii
Ta IHAWBIAYaJbHO WIAXOAWIA IO TPHU3HAYEHHS TIOKapaHb.
B'ss3HuI11 HataBaii MUPOKKUI CIIEKTP MOMIJIMBOCTEH JJIsi OCBITH
Ta peaduriTallii, a pileHHs MPO YMOBHE-TO0CTPOKOBE 3BUTLHEHHS
yXBAJIIOBAIM Ha TIACTaBl JOKa3iB ycHmimHOi peabimitarii
YB'SI3HEHOTO.

3BiCHO, B'SI3HMII HIKOJIM HE OyJau CHpPaBXHIMHU JIIKyBaTbHUMU
IEHTpaMHu, 1 iM HE HaJaBaJUCA PECypCH, HEOOXimH1 s
JNOCSTHEHHs1 ineany peaOuritamii. OpHak, TpuUHalMHI, cama
KOHIEMIIis peadinitallii Oyna BayKJIMBOIO YaCTUHOIO CUCTEMHU.

[IpoTe, ocTraHHIMHM pOKaMU IEW MMIAXiJ 3aHENaB: KPUTHUKH
CTBEP/UKYIOTh, IO Halle PO3YMIiHHS €(EeKTUBHHX METO[IB
peabuniTalii € HeIOCTaTHIM 1 HemocaigoBHUM. Y 1970-X pokax
y HU3LI MUPOKO OMYOIIKOBAaHUX NOCIILKEHb OYlo 3po0JeHo
BHUCHOBOK MpO Te, L0 peaOuniTalliiiHi 3aXoAu MpPakTHYHO He
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Rehabilitation as a purpose of the criminal law has
declined in recent years because its critics argued that
we don't have a good sense of what works. A series of
widely publicized studies in the 1970s asserted that all
of the efforts at rehabilitation had little effect on rates
of recidivism, or criminals' tendency to repeat their
crimes. Some rehabilitative programs might work
under some circumstances, but we have no firm basis
for knowing which is which, so constructing a system
of criminal punishment on rehabilitation is arbitrary at
best and irrational at worst. In the face of that criticism
and the growing public concern that we needed to get
tough on crime, rehabilitation has faded as an
objective of criminal law.

Incapacitation ought to have an obvious effect on
crime: If we put criminals in prison where they cannot
commit more crimes, crime will be reduced. The
underlying assumption is that at least some criminals
are prone to commit more crimes. We may not be able
to rehabilitate these repeat offenders, but we can
prevent them from committing crimes by removing
them from society, at least for a time. The problem
with incapacitation is an empirical problem akin to the
problem with rehabilitation. We would find it unjust
to sentence all criminals to long prison terms just
because some of them will commit more crimes, so
incapacitation demands the ability to predict who is
likely to be a repeat offender. For a time the law
attempted to individualize this judgment; judges in
sentencing, for example, would consider a criminal's
background, education, social circumstances, and

BIJIMBAIOTh HA KUTBKICTh PEIUINBIB a00 CXUIIBHICTH 3JIOUMHIIIB
710 TIOBTOPHHX 3JI0YHMHIB. X04a JIesKi peadiniTaliiiHi mporpaMu
MOXYTh OyTH e()EeKTHBHHMH 3a IEBHUX yYMOB, MU HE MaEMO
TBEPJOTO PO3YMiHHS, a0W BU3HAYUTH, sIKi caMme. 3 1€ IpUIuHU
noOy/JJ0Ba CUCTEMH KPUMIHAJIBHOTO MOKapaHHs, M0 0a3yeThCs
Ha pealiriTarmii, BUIAETHCS NIOHAWMEHIIE JOBUILHOIO, a B
HaWTIpIIOMY BHUIAJIKY - ippaimioHanbHO0. Ha Tami 3pocrarodoi
CyCIUIbHOI CcTypOOBAaHOCTI Ta KPUTHUKH WIOJI0 HEOOXITHOCTI
MOCUJICHHST OOPOTHOM 31 3JIOUMHHICTIO, peadumiTalis, K1 HUTh
KPUMIHAJIBHOTO IIpaBa MOCTYOBO BiJlIIIIA HA IPYT Ui MJ1aH.

[To306aBrieHHsI BOJII CTAJIO CIIPUUMATHCS, K CIIOCIO 3 OYEBUTHUM
BIUINBOM Ha pPIBEHb 3JI0OYMHHOCTI: 130JIAIiA 3JOYHHIIB Yy
B'S3HMIISIX YHEMOJKIIUBJIIOE CKOHAHHS HUMH HOBUX 3JIOYHHIB,
OT)Ke, 3JI0YMHHICTh TTOBUHHA 3MEHIIUTHUCS.

OcHOBHE NpUNYIIEHHS TOJSATae B TOMY, 110 X0o4a 0 YacTuHA
3NIOYMHIIB CXWJIbHA N0 peUUAMBY. MOXINBO, MEPEeBUXOBATU
TaKUX JIIOJIeH HEMOKIIMBO, OJHAK, BIUIY4YEHHS iX 13 CyCNUIbCTBA
Ha TICBHUM TepioJ dacy 3amo0iraTuMe BYMHEHHIO HOBHUX
3nmouynHiB. [luTaHHS TIpO HEMi€3MaTHICTh, SK 1 THTaHHS
peabumiramii, Mae  eMmmipuyHuUd  Xapakrtep. bymo 0
HECMPaBeUIMBUM 3acCy/KyBaTH BCIX 3JIOUMHIIB J0 TPUBAIHX
TEPMIHIB yB'I3HCHHS JIMIIIE Yepe3 Te, M0 JACIKI 3 HUX MOXYTh
MOBTOPHO CKOTTHU 37104MH. TakuM YMHOM, MiAX1], 3aCHOBAHUI Ha
HEJI€3aTHOCTI, BHMAarae 3JaTHOCTI IepeadadaTtd, XTO 3
MPaBONOPYIIHUKIB 13 HAHOUIBIIOW HWMOBIPHICTIO CTaHe
penuauBicrom. Panime 3akoH OyB  crnpsMoBaHMil  Ha
IHAMBIAyaNi3alio pilleHb Mpo MpHU3HauYeHHs mokapanHs. [lig
yac yXBaJICHHSI BUPOKY CYAJl BPaxOBYBaJld MUHYJIE 3JIOUHMHIIS,
Horo ocBiTy, colliaibHi 0OCTaBUHU Ta HaBITh MCHXOJOTTYHHIA
npo¢iib, HaMaral4uch OLIHUTH MHMOBIPHICTH IOBTOPHOTO
37I04MHY ¥ 00paTH BIANOBIAHY MIpy MOKapaHHs.

16



even psychological profile in an attempt to determine
how likely he was to commit another crime, and thus
craft an appropriate sentence. More recently the
attempt has been made to predict future criminality on
a large-scale or systematic basis, focusing more on the
nature of the crime and objective factors in the
offender's background. But as with rehabilitation, the
system’'s reach may exceed its grasp. The evidence
suggests that we are not in a good position to predict
future behavior; in fact, the tendency is to overpredict
criminality, so that people who are not likely to
commit future crimes are held in prison for
unnecessarily long periods of time.

Denunciation reduces crime by reinforcing people's
views of the wrongfulness of criminal behavior.
Declaring an act criminal and punishing an offender
does more than make a moral statement; it strengthens
the public's tendency to be law-abiding. Most people
want to do what is right, and public knowledge of
criminal punishment reinforces the perception of what
is right. Most people also want to be treated fairly; if
they have the sense that many other people are getting
away with breaking the law, they may be more likely
to break the law themselves. In this indirect way, the
criminal process reduces the incidence of crime.

Rehabilitation, incapacitation, and denunciation have
their adherents, but the main utilitarian justification of
criminal law is deterrence. Deterrence assumes that

OcranHiM yacom Oyno 3pobieHO chpoOy TmependaduTw
MaiOyTHIO  3JIOYMHHICTP Ha OUTbII  MacmTabHOMY W
CHCTEMaTHYHOMY piBHiI, 30CEPEIUKYIOUHCh TMEPEBAKHO Ha
XapakTepi caMoro 3J104MHY Ta 00'€KTUBHHX acreKTax Oiorpadii
npaBonopymHuka. OgHak, sK 1 y BHNAAKy 3 peaOuriTali€ro,
MOJKJIMBOCTI MOXYTh OyTH TepeBaHTaxeHi il oocsarom. Jloka3u
CBIUAIOTh MO HAIly HECIPOMOKHICTbH TOYHO NepeadaduTH
MalOyTHIO TOBEAIHKY: JOBOJII 4YacTO  CHOCTEPIraeThCs
TEHJCHIIIA /10 HAJMIPHOTO NPOTHO3YBaHHS 3J0uMHHOCTI. Lle
MPU3BOJIUTH JIO0 TOTO, IO JIFOIH, SIKl, HUMOBIPHO HE 30HMParOThCS
BUUHSTH 3JI0UYMHIB Y MaliOyTHbOMY, 3aJIMILIAIOTHCS Y B'I3HUII HA
HEBUIIPABIAHO TPHBAJI CTPOKH.

VY cBoIO uepry, CycniibHUN OCYJ 3JI0YMHIIB 3HUXKYE PIBEHb
3JI0YMHHOCTI, 3MIIIHIOIOYH NEPEKOHAHHS PO HENPUIYCTUMICTb
NPOTHIIPABHOI TIOBEIIHKH JIIOOUHH. JlexmapyBaHHs TEBHOTO
JISTHHSL 3JIOYMHOM Ta MOKapaHHS 3a HbOI'O BUKOHYE HE JIMILE
MOpaJIbHY QYHKIIIIO - CaMe I1€ MIOCUIIIOE B CYCITUTLCTBI 3araibHy
TEHJICHITII0 /IO 3aKOHOCITYXHSHOCTI.

binpmiicte nmrome TWparHyTh  JISTH  MPABWJIBHO. 3HAHHSA
TPOMAJICBKOCTI MPO KPHUMIHAJIBHE TIOKapaHHSI IOCHITIOE
COPUMHSATTA TOTO, SIK MIATH TpPaBWIbHO. 3apa3oM, JIIOIU
IparHyTh CIPaBEAJIUBOTO CTaBJIEHHS 10 cele. SIKmo BOHU
JIyMaloTh, IO 1HIII OE3KapHO MOPYIIYIOTh 3aKOH, 1€ MOXKE
CIIOHYKATH iX 70 aHaJOTI4HOT MOBEMIHKU. Y Takui crocid
KPUMIHAIBHUN TMPOLIEC HENpSIMO CHpPUSE 3HIDKECHHIO PIBHS
3II0YMHHOCTI.

HesBaxkatroun Ha IiCHyBaHHS NPUXWIBHHUKIB peadimitaiii,
130J111i1 Ta CYCHUIBHOTO OCYAY, TOJIOBHUM YTHIIITaPHUM
BUIIPaBIAHHIM KPUMIHAIBHOTO mpaBa  3aJHINAETHCS
ctpumyBaHHs. CTpuMyBaHHsA mependavae, MO0 TIOAU TIIOTh
palfioHaIbHO, 3BAKYIOUYH MOTEHI[IITHI BUTPATH 1 BUTOIH Bif TOTO,
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people act rationally, weighing the potential costs and
benefits of what they do. If society wants to prevent
people from acting in certain ways, it only has to
increase the cost of acting in those ways. Making
robbery a crime punishable by imprisonment
discourages people from robbing. For behavior that is
more wrongful, we have only to increase the penalty
to increase the deterrent—burglary may be punishable
by five years in prison, robbery by ten years, and
murder may involve capital punishment. The threat of
punishment is general deterrence. Some people just
don't get the message, though. If the threat of
punishment doesn't deter someone from robbing a
bank, actually spending time in prison for the crime
might do so. And if that doesn't work, increasing the
punishment the second time might deter a third
robbery. This is the logic behind "three strikes and
you're out™ laws, mandating life terms for criminals
convicted of three serious crimes. Focusing on the
potential repeat offender in this way is specific
deterrence.

Deterrence as a basis of criminal law makes intuitive
sense. If a mother tells her children that if they don't
stop fighting she will send them to their rooms, the
threat of the punishment may be enough to deter the
Kids' conduct. Although the world at large is more
complicated, the same principle seems to hold; the
threat of criminal punishment has a deterrent effect.
But the effect depends on a number of factors. First,
although criminal law in general deters crime, the
choices that lawmakers have are narrower than

10 BOHH POOJISATH. SIKIIO CYCIUTLCTBO IIparHe YTPUMATH JIt0JIei
BiJl ICBHUX JIiii, BOHO Ma€ IMiJBUIINTH CTPOK BiIOYBAaHHS TaKUX
niid. Jlo mpukiamy, Kouu rpabik BH3HAYAETHCS SIK 3JI0YWH, IO
KapaeTbCs YB'A3HEHHSIM, 1€ 3HAYHO 3MEHIIYye Oa)kaHHs Jrojen
BUMHATH KpuMiHai. [l TSOKKUX 3JI0YMHIB  IT1IBHINECHHS
MOKapaHHsI TIOCHITIOE CTPUMYIOUHH ePeKT: KpagaiKKa 31 3T0MOM
MOXKE€ Kapatucs M'ATbMa pOKaMU YB'I3HEHHA, a Tpadik-
JecsiTbMa, 3a BOMBCTBO MOXke OyTH Iependadae HaBITh CMEPTHA
kapa. TakuM unHOM, 3arpo3a oKapaHHs CIYT'ye yHIBEpCcaIbHUM
MEXaHI3MOM CTPUMYBaHHSI.

3arpo3a MOKapaHHsS € 3arajbHUM CIIOCOOOM CTPUMYBAHHS.
OnHak He BCl JIIOJIM COPUHUMAIOTH 11 HAJCKHUM YMHOM. 3aKOHH
TUNy «TPU TSKKI 3JI0YMHU - 1 JKATTA 3a IpaTaMu», L0
nepeadavyaroTh JOBIYHE YB'SI3HEHHS JIJIs 0CI0 3aCY/KEHUX 32 TPH
BaXKK1 3JI0UYMHHU, AIFOTh 32 MOAI0HUM NpuHUIMIOM. DOKyCyBaHHS
yBaru Ha TMOTEHIIIMHUX 3JIOYMHIIIX CcaMe€ y TaKWi CIocio,
BBAXKAETHCS CBOEPIAHUM CTPUMYBAHHSM.

Imest cTpuMyBaHHsS, SK OCHOBH KPHMIHAIBHOTO TIpaBa Mae
IHTYITHBHHI ceHC. [0 MpHUKIIaay, KOJIH MaTH MOTIEPEKAE CBOiX
JIiTeH, 110, KOJIM BOHHU HE MPHUIHUHATH OUTUCS, BOHA BiIPaBUThH
iX 70 KIMHATH, cama JIUIIE 3arpo3a MoKapaHHsI MOKE BUSBUTHCS
JOCTaTHLOIO, a0u 3acmokoitk Jited. OmHaK, peaJlbHUM CBIT
Ha0arato CKIQJHINIMKA, i€ TOW CcaMHd TIPUHIMIL 3arpo3a
KPUMIHAIBHOTO OKapaHHs Mae cTpumyrounii eekt. Llei epexr
3QJICKUTH Bia HU3KK (akTopiB. [lo-nepire, xouya KpuMiHAIbHE
NpaBoO 3arajioM CHpPaBIi CTPUMYE 3JIOYMHHICTh, 3aKOHOJABII
CTHKAIOTBCS 3 HA0AraTo MUPIIMM CEKTOPOM MOXIIMBOCTEH, HDK
MPOCTO HAsABHICTh KPUMiHAJIBHOTO MpaBa. HaromicTte BuHOIp
MOJIATa€ y BHU3HAYEHHI, YW BapTO BBAXKATH TIE€BHE IisTHHS
3II0YMHOM, HACKUIBKM CYBOPHUMH MalOTh OyTH TOKapaHHS 3a
HBOTO Ta CKUIBKH PECypCIB CJiJl IHBECTYBAaTH y 3a0e3MeUeHHs
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whether or not to have a criminal law. Instead, the
choices are whether to criminalize a particular act,
how severely to punish it, and how much to invest in
enforcement of the law. Then the results of those
choices—the definition of crime and the threat of
punishment—must be communicated effectively to
potential criminals. Second, some criminals and some
crimes cannot easily be deterred: psychopaths,
mentally ill persons, people acting under the heat of
the moment, criminals who think they can escape
detection, and gang members who have few other
opportunities or who regard arrest and punishment as
an accepted part of their life cycle are not likely to be
deterred. Third, the likelihood and severity of
punishment affect deterrence. If prostitution is
criminalized but the police regard it as a trivial offense
or can't easily track down prostitutes and seldom arrest
them, or if the police do enforce the law but judges
routinely impose only a minor fine on prostitutes, the
law will have little effect.

These issues about deterrence are empirical
questions—what works and what doesn't. There is also
an ethical question about deterrence as a reason for
having criminal law that goes to the heart of the
utilitarian approach. The utilitarian objective of
criminal law is to reduce crime, and it does so by
deterring criminal behavior. But deterrence also must
accord with our nonutilitarian conceptions of justice.
Suppose we are concerned that drivers aren't being
careful enough about pedestrians. The legislature
might respond by enacting a statute requiring that

JNOTpPUMaHHS 3aKoHy. Pe3ynpTat 1bOTO BHOODPY - BU3HAYCHHS
37I0YMHY 1 3arpo3a IOKapaHHS - MamTh OyTH e(QEeKTHBHO
JIOHECEH1 10 TIOTeHLIHHNX mpaBonopymHUKiB. [lo-npyre, He Bci
NPABOMOPYIIHUKA Ta HE BCl  3J0OYMHU  IMJAAOTHCS
crpumyBaHHIO0. [lcuxomaru, mroau, sKi AIFOTH MiJ BIUIMBOM
CHJIbHUX €MOIIif, 3J0YMHIl, BIEBHEHI OCOOM y MOXKIUBOCTI
YHUKHYTH TIOKapaHHs, a TaKoX WiIeHH OaHM, SKi HE MAlOTh
IHIIMX BaplaHTIB a0o chOpuiMaloTh apemT 1 [OKapaHHs
NPUHHATHOIO YaCTHHOIO CBOTO XUTTEBOTO LUKy, HABPSI YU
BIacTbecsl crpumatu. Ilo-Tpete, MHMOBIPHICTH 1 CYBOpICTb
MOKapaHHs BIIITPalOTh BAXKJIMBY POJIb Y CTPUMYBaHHI. SIKIIO
MPOCTHUTYIIIS € KPUMIHATI30BaHA, OJJHAK TOJIIIS PO3TIIAIAE 11 K
HE3HAYHE MPaBOIMOPYIICHHS, a00 ) HEMae JOCTAaTHIX PeCcypciB
JUTSL HaTJISIy 32 JKIHKaMU JIETKO1 MOBEIIHKY, UM SIKIO TOJIITis
3a0e3nedye JOTPUMYBaHHSA 3aKOHY, aje CyAjal 3a3Buyail
HaKJIQJal0Th JIMIIEe HEe3HayHl mTpadu TOAl 3aKOH HE MaTHMeE
3HayHOTO edekty. Came 1 acmeKTH CTPUMYBAHHSA €
EMITIPUYHUMU TTUTAHHS: 110 TPAIIOE, a IO Hi.

Jlo Toro ok, THWTaHHSA IMOJAO CTPUMYBAaHHS, SIK OCHOBHU
KPUMIHAJIBHOTO IpaBa, IO € CYTTI YTHJIITAPHOTO ITiAXOJY.
YTuilitapHa MeTa KpPUMIHAJIBHOTO IpaBa IOJIATAE Y 3HIKCHHI
PIBHSA 3JI0YMHHOCTI, 1 JOCATAETHCS IUISXOM CTPUMYBaHHS
3JI0YMHHOT MOBeMIHKK. OJHAK CTPUMYBaHHS Ma€ BIAMOBIIATH
TaKO’K HAIIIUM HEYTHWJIITAPHUM YSBJICHHSIM TIPO CIIPABEIUIUBICTb.
[Tpunyctumo, mo Hac TypOye HEJAOCTATHHO YBaXKHE CTABJICHHS
JI0 MIMIOXO/(1B. 3aKOHOAABII MOKYTh BipearyBaTH, YXBaJIUBIIU
3aKOH, SKHi 3000B'I3y€ BOMIIB TOCTYNaTHCS JOPOTOIO
MinoxoJaM Ha I[MO3HAYEHUX MimoXigHux mnepexomax. (Y
0araThOX IITaTaX iICHy€e Takuii 3aKoH). OHAK, AKIIO0 MU CIIPaBIi
X04eMO €()eKTUBHO yTpUMYBATH BOJIIiB Bil HEA0AIOCTI MOXKHA
Oyno O 3ampoBaJuTH HAA3BUYAWHO CYBOpE IOKapaHHsS 3a
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drivers yield to pedestrians in marked crosswalks.
(Many states have such a law.) But if we really want
to deter drivers from being careless, we could make
the penalty for failure to yield a prison term of twenty
years to life. That's extreme, of course. Our desire to
deter has to be tempered by a sense of proportion. As
this hypothetical suggests, even though deterrence has
been the most important utilitarian justification for
criminal law, it is not the whole story. The other
important element, which has gained increasing
support in recent decades, is a retributivist approach.

Retributivists argue that retribution through the
criminal law is not vengeance but justice. Someone
has committed a wrong, and wrongs should be
punished. A famous hypothetical was posed by the
philosopher Immanuel Kant. Imagine an island society
that was about to disband, with all the inhabitants
departing for other places. Someone who commits a
murder on the eve of departure still ought to be
punished. There is no utilitarian justification for
punishment; the islanders never will see each other
again, so punishment will not prevent a future crime.
But justice demands that the society redress the wrong
by punishing the murderer.

Retributivist theory requires that we know which acts
are wrong. In many cases we are confident about this;

NOpYIICHHS, [0 TPHUKIALy, Yy BHUTIIAAI 1O030aBICHHA BOJI
TEPMIHOM BiJ JABaAISATH POKIB 10 JOBIYHOTO YB'SI3HEHHS.
3BHUaiiHO, 1l BKe KpaifHomli. Hamie mparHeHHs CTpUMyBaTH
3JI0YMH Ma€ BPIBHOBAKYBATHUCS BIMUYTTAM MipH. SIK CBiTYHMTH
rimore3a, MO SKIIO HAaBITh CTPUMYBaHHS € KJIFOYOBUM
YTWIITAPHUM OOTPYHTYBAaHHSIM KPHUMIHAIBHOTO MPaBa, BOHO HE
BUuepnye yciei cyTi. [Hmmil BaxxiauBuil dakrop, sikuii 3100yB
YUMajao MIATPUMKHA B OCTaHHI JECATUIITTS,- 1€ KapaJbHHUI
IAX1.

PerpuOytuBicTH  CTBEpIXKYIOTb, IO TIOKapaHHS  4Yepe3
KpUMIHAJIbHE MPaBO - 11€ HE TOMCTAa, a CIpaBeUIMBICTh. JItonHa
CKOina 370YMH, 1 3a e Mae BIANOBICTH. Bimomwuii dimocod
Immanyin Kant BucyHyB 11ikaBy rinote3y. ¥YsaBiTh cO01 OCTpiBHE
CYCIUIBCTBO, SIKE MAa€ OCh-OCh PO3MACTHCS: yCl MENIKaHI
TOTYIOTBCSI TIOKHHYTH OCTPIB 1 Ha3aBXXIU TOKUHYTH 1€ MICIIE.
OnHak, SKII0 XTOCh CKOiTh YOMBCTBO HamepemIoH1 Bi'i3/1y, BIH
yce oJHa Ma€e OyTH TOKapaHUH. Y TUIIITAPHOTO OOTPYHTYBaHHS
JUTSI TAKOTO TTOKapaHHs HeMae. AJIKe MEIIKaHI[l OCTPOBa OLIbIIIE
HIKOJIM HE 3YCTPIHYThCS, TOMY ITOKapaHHs HE 3MOKE 3aro0irTv
MalOyTHIM  3JIoyMHaM. ToMy 3apagd  CIPaBEIJIMBICTb,
CYCITUIBCTBO BUMArae nmokKapaHHs Jijisi BOUBIII.

PeTpubyTHBicTChbKa Teopis® HArojomye Ha HeOoOXigHOCTI
PO3YMIHHS, K1 Aii € HE3aKOHHUMHU. Y 0araTh0X BHIIAJKaX MU
BIICBHEHI B IIbOMY: YMHCHE BOMBCTBO O3 BHIIPAaBIAHHS YU
HOM'SIKIITYBaJIbHUX 0OCTaBUH 3aBXK/IU PO3IIHIOETHCS, K 37I0UHH.
[Tpore, BiamIaTa TaKoX BHMAara€ OIHIOBAHHS TSDKKICTD

2 Teopist mOKapaHHs, sIka OOIPYHTOBYE HEOOX1THICTh MPU3HAUEHHS IPAaBONOPYIIHUKAM OKApaHH4, 1110 BIMOBIIA€ TSHKKOCTI BAMHEHUX HUMHU
3JI0YMHIB, BUXOSIUH 3 MPUHIIMITIB CIPaBEATMBOCTI 200 IOPUANYHOT TOILIBHOCTI.
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an intentional killing without justification or excuse is
always wrong. Retribution also requires us to grade
wrongs, so that a crime is punished in accordance with
its severity, and that can be more complicated. Which
IS worse, arson or armed robbery? Prostitution or
drunk driving?

The deterrent approach to utilitarianism and the
retributivist approach interact at this point. Deterrence
is a basis for criminalizing behavior to prevent crime,
but retributivist principles require deterrence that is
just. Imposing a long prison term for failing to yield to
a pedestrian may deter bad driving, but it is unjust on
a retributivist basis, in that it is out of proportion to the
harm sought to be prevented. Similarly, it would
certainly deter crime if punishment were imposed not
only on the criminal but also on all members of his or
her family, but that would violate a basic retributivist
principle. Just as criminal liability is imposed if
someone has violated the law, liability may not be
imposed unless the person to be punished has violated
the law. The retributivist check on deterrence may also
enhance respect for the law and encourage law abiding
behavior; a law that is seen to be just is more likely to
be obeyed than one that is unjust.

What is Criminal Act?

Every criminal offense requires both a criminal act
(often still referred to by the Latin phrase actus reus)
and an accompanying state of mind (mens rea). The
requirement of a criminal act is easily understood and

3]I04YMHY, 100 TOKapaHHS BIAMOBINAIO HOTO CEpHO3HOCTI,
OJTHAK 11 3aBJJAHHS MOXKE BUSBUTHUCS 3HAYHO cKiaaHimmmM. 1o
ripme: mianan 4yu o30poene morpadysanHs? [Ipoctutymis uu
KEpyBaHHSI TPAHCIIOPTOM Y HETBEPE30MY CTaHi?

VY 1uX NHUTaHHIX CTHKAIOTHCS JBa IIXOAW - CTPUMYIOUHA
yTuiiTapu3M 1 perpulytuBicTcbka Teopid. CTpuMyBaHHS
3JI0YMHY € OCHOBOIO KPUMIHAJIbHOT MOBEAIHKH, CIIPIMOBAHOI Ha
3ano0iranHs 3j0oyunHaMm. OJHaK NPUHIOUOM PETPUOYTUBIZMY
BHUMAararoTh, 1100 11€ CTpUMYBaHHS OyJI0 CIIpaBeJIUBUM.

Jns npuknany, TpuBajduil TepMiH YB'A3HEHHS 3a HEHaJaHHs
nepeBaru MIMIOXOJYy Ha JOopo3i, Xod 1 Mir Oum 3amooirtu
HeOe3MeUHOMY BOJIIHHIO, € HECHpaBeAJUBUM 3 MOIISIAY
INPUHLIMITY BIIIUIATH. AJIXKE Take MOKapaHHS € HEMPOOPUIHIM
HIKOJ1, SIKOi HaMararoTbCs YHUKHYTH. AHAJOTIYHO, TOKapaHHs
HE JIMINEe 3JIOYMHI, a W yciel #oro cim'i, xoua Moryio 0
e(EeKTUBHO CTPUMYBaTH 3JIOYMHHICTb, OJHAK CYNEPEUYUTh
byHIaMEHTAIPHOMY TPUHIUITY peTpuOyTuBidmMy. [lomioHO 1O
TOTO, SIK KpHMIHQJIbHA BIIMOBIMAIBHICT, MPU3HAYAETHCS 32
MOPYIICHHS 3aKOHY, TaK 1 IOKapaHHs He MOXe OyTH HaKIa/IeHe,
AKIO 0Cc00a, sIKa MUIArae NOKapaHHIO, HE OPYILINIA 3aKOH.
PerpubyruBicTcbka MOJENb CTPUMYBAaHHS 3JI0YMHY MOXeE
TaKOX CIPUATH 3MILIHEHHIO MIOBAaru JI0 3aKOHY Ta 3a0XOYEHHIO

0 3aKOHOCIYXHSHOI TOBEMIHKH. AJDKe, 3aKOH, SKHI
CIIpUHMaeThCAd  SK  COPAaBENJIMBHMA,  3HAYHO  dYacTile
JOTPUMYBATUMETbCSA, HDK TOM, 10 BHUKIMKAE BIAYYTTA
HECITPaBETMBOCTI.

Il]o make 310uunne diannn?

Ko>xHe KpuMiHaibHe NMPaBONOPYLIEHH Nepei0ayae HassBHICTb,
SK CaMOT0 3J0YMHHOTO JisHHS (MOro 4YacTo Ha3MBalOTh
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is contested in only a few cases, but it reflects
interestingly on the purposes of criminal law.

The act element of the requirement refers to a
voluntary action of the defendant, and the criminality
element refers to the harm that ensues from the act. An
act is simply a movement of a part of the body. The
criminal's finger pulls the trigger on the gun or her
hand takes a wallet out of the victim's pocket. At this
point we are not concerned with the consequences of
the act—the death of the victim or the value of the
wallet—but only with the defendant's physical act
itself. It's enough that there be an act and that the
defendant voluntarily performed it.

The element of voluntariness is essential. Suppose
John Doe is quietly peeling an apple when he suddenly
has an epileptic seizure. During the seizure, an
involuntary muscle contraction causes his hand, which
is holding the knife he was using, to jerk out, slashing
the throat of Jane Roe, who was sitting next to him. Or
suppose one night Doe gets out of bed and, in an
unconscious, sleepwalking state, picks up a knife and
slashes his wife to death. Has Doe committed a
criminal act in either case? The law says no, because
Doe's conscious mind has not directed a voluntary act.

How does requiring a voluntary act fulfill the purposes
of criminal law? Sometimes it is argued that we can't

JATUHCHKUM CIIOBOCHOJYYEHHSM, SKE TEepPEKIATaeThCs, SIK
(bakThuHa 3m0uMHHA mis°), Tak i 37M0YMHHMI Hamip, a came
HasIBHICTh 37I0YMHHOTO Hamipy. CKIIaa 3J0YMHHOTO IISTHHS €
3pO3yMIIUM 1 CTaBUTHCS M1 CYMHIB JIUIIE B JCIKUX BUIAJIKAX,
OJIHAK BIH IIIKaBO BimoOpakae METy KpUMIHAILHOTO TIPaBa.

Jis - 1e nuie pyx 4acTUHU Ti1a. 3II0YMHElb HATUCKAE HallbLiEM
Ha CITyCKOBUM Ta4OK MICTOJIeTa a00 BUTSTYE PYKOIO TaMaHelb 13
KUIIEH] )KepTBU. Y LIl MOMEHT HAac HE LIKaBJIATH HACHIAKHU -
CMEpTh JKEPTBM YU BapTICTh TraMaHlld, a Jule caMm (¢akT
¢bi3nuHoi Ail, BUMHEHOI mWiACYTHUM. BaxkmauBo, moo ist
BiOynacs 1 00BUHYBa4eHU T0OPOBUILHO 1i BUMHHUB.

EnemeHnT moOpOBUIBHOCTI € KIIOUOBUM. YSBIMO CHTYAIIIIO.
Jxon Jloy CHOKIHHO YHUCTUTH A0JIYKO, KOJU PanToM Yy HbOTO
MOYMHAETHCS  emulenTuYHui Hamaa. [lix  Hac Hamamgy
MHUMOBUIbHE CKOPOYEHHS M'SI31B IPU3BOAUTH JI0 TOTO, IO pyKa
PI3KO CMHUKA€ETHCS 1 BUIAAKOBO Tepepizae ropio [xeita Poy, ska
cujuia mopyd. A6o x ysBiMO, 110 oHieT Hovl Jloy BCTae 3 mibKKa
1 mepeOyBaloyn B HECBIJOMOMY CTaHi, Xarmae HiK 1 CMEPTEIHHO
paHuTh CBOIO JpykuHy. Yu BumHuB J[loy 31m0umH B 000X
BUMaKax? 3aKOH CTBEPIIKYE, 10 Hi, aJyKe MOro CBIIOMICTh HE
KOHTpOJIFOBajA Ii [ii, TAKMUM YMHOM, HOTO Hamipu He Oyiau
JTO0OpPOBUIHHUMU.

SlKkuM 4yMHOM BUMOTa JOOPOBLIBHOTO BYMHKY BiAIOBilae MeTi
KPUMIHAIBHOTO 1paBa? [HO/Ii CTBEPIXKYIOTh, 10 MU HE MOYKEMO
3armo0irTi MUMOBUTBHHM JIi5IM, TOMY, HEMA€ CEHCY 3a 1€ KapaTu;
110 TIPUKJIAIY, 3arpo3a KpUMIHAJILHOTO MMOKapaHHs HE 3YIIMHUTh

* Bei enleMeHTH KpUMIHAIBHOTO MPaBOMOPYLICHHS, OKPIM IICUXIYHOTO €J1eMEHTY OOBUHYBau€HOTO.
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deter involuntary acts, so there is no point in punishing
them; the threat of a criminal sanction cannot prevent
the epileptic from having a seizure. But that's not
exactly right. We can't prevent the somnambulist from
sleepwalking, but we can provide a disincentive for
him to be in potentially dangerous situations when he
might do so; perhaps the threat of criminal punishment
will encourage sleepwalkers to keep their bedroom
doors locked and keep sharp objects out of reach, or
even to seek treatment for the affliction.

An even more important reason to require a voluntary
act is retributivist. Criminal punishments are exacted
because the criminal has done something wrong in a
moral sense. Only where the criminal has chosen to
commit harm—that is, has acted voluntarily—is it just
to punish him.

Voluntariness as an issue arises in a few cases more
common than sleepwalking. Suppose a deeply
fatigued truck driver continues to drive at the end of a
very long day, falls asleep at the wheel, and runs over
a pedestrian. Has the driver committed a criminal
homicide? Running over the pedestrian was not a
voluntary act, but continuing to drive while tired was,
so the act requirement has been satisfied. The issue
then becomes the degree of homicide. The driver
might argue that he should only be liable for negligent
homicide (manslaughter) because he didn't intend to
hit the pedestrian, even though he may have been
reckless in driving in the first place.

enurenTtyka Bin Hamaj. OgHaK 11e 30BCIM He Tak. MU He MOKeMO
3aBQ/IUTH JIYHATUKY XOJUTH yB1 CHI, aJie¢ MM MOKEMO CTBOPHTH
YMOBH, SIKi 3MCHIIYIOTh WMOBIPHICTh BUHUKHEHHS ITOTSHITIHHO
HeOe3nmevyHoi curyarii. MOXINBO, JIOOM SIKI CTPaXIar0Th
JYHATU3MOM OyyTh 3MYIIIEHI 3a4UHSATH IBEPi B CBOI KIMHATI,
XOBaTH TOCTPI IpeIMETH a00 HABITH 3BEPHYTHCS JI0 JIKapsi 00
YHUKHYTH TTOKapaHHS.

[Ile GutbIIIE BATOMOIO MPUIMHOIO BUMAraTH TOOPOBUIHHUX I €
OPUHLMI ~ peTpuOYTUBHOI  crpaBeuiuBoCcTi. KpumiHambHe
MOKAapaHHS 3aCTOCOBYETHCS 32 BUMHEHHS 3JIOYMHIIEM YOTOCH
MPOTU3aKOHHOTO B MOPAJILHOMY CeHCl. TUThKM y BUNIAAKY, KOJH
3JI0YMHEIh BUPIMIUB 3aMOISITH IIKOAY - TOOTO IisIB CBIiIOMO,
IIbOTO BXKE€ JJOCTATHHO 00 HOTO TTOKapaTH.

[IpobrneMa CBIZOMOCTI BHUHHMKA€ 4YacCTIllle, aHDK JIYHATH3M.
[Tpunyctumo, 1110 BUCHAKEHUH TATCKOOIMHHUK MPOJIOBXKYE PYX,
ajie panToM 3acWHae 1 30uBa€ mimoxona. Yu BUYMHUB BOJIN
BOMBCTBO? Haiz Ha mimoxo1a He OyB YMUCHUM, ajie KepyBaHHS
aBTOMOOIJIEM y CTaHi BTOMH OyJIO CBIIOMHM PIIICHHSIM, TOMY
BUMOTa IOJO BYMHEHHS [il BBaKAETbCS BHKOHAHOIO. Tomi
nepei HaMU TIOCTa€e MUTAHHS MPO CTYIiHb BUHU. Bomiilt Moxe
CTBEP/DKYBATH, 1110 BIH MOBUHEH HECTH BIAMOBIIAIBHICTD JIUIIES
3a BOMBCTBO 4Yepe3 HEOOEpEeKHICTh, aJKe€ BiH HE MaB HaMmipy
30MBaTH MIIIOXOJA, HAaBITh fAKIIO CIOYaTKy BiH OyB
HEOOEePEKHUHN 32 KEPMOM.

Bepxosnuii cyn CILA 3arBepauB TOKTpHHY JOOPOBUIEHOCTI Ha
KOHCTHUTYI[IITHOMY piBHi y 1BOX crpaBax 1960-x pokiB, a came
«Pob6incon mporu Kamipopuiin» (1962) Tta «llayenn mnportu
Texacy» (1968). ¥ KanidopHii Oyno npuitHATO 3aK0H, Y IKOMY
3a3HAYCHO, 110 HAPKO3AJEKHICTh € KPUMIHATBHUM 3JI0YHHOM.
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The U.S. Supreme Court constitutionalized the
doctrine of voluntariness in a pair of cases in the
1960s, Robinson v. California (1962) and Powell v.
Texas (1968). California enacted a statute making it a
criminal offense to be a narcotics addict, but in
Robinson the Court held that the statute violated the
cruel and unusual punishment clause of the Eighth
Amendment. A state cannot constitutionally punish
someone for having the status of being an addict;
addiction is an illness, so one who suffers from it has
not committed a voluntary act. Powell suggested the
limit of the principle, however. Leroy Powell was
convicted of being intoxicated in a public place and
pleaded the disease of alcoholism as a defense. This
was different, the Court said. Powell had committed
an act—being drunk in a public place—so he was not
simply being punished for his status. Although he was
an alcoholic, he should take measures to control the
conduct that flowed from his disease.

If the law requires an act, is failure to act enough? In a
notorious incident in New York City in 1964, Kitty
Genovese, a twenty-nine-year-old woman coming
home from work, was brutally attacked and murdered
over the course of a half hour; residents in nearby
apartments saw or heard parts of the attack, but most
did nothing to help. Are any of them criminally liable
for failing to come to her aid? The law's answer is no.

Traditionally two reasons are offered for this position.
One reason is practical. It's hard to prove how much
each of the bystanders contributed to Genovese's

Opnak y crnpaBi PobiHcOHa CyJ MOCTaHOBUB, IO IIEH 3aKOH
NOpyIIye TOJOXeHHs BochbMOi mompaBku Mpo KOPCTOKE 1
HENpaBOMIipHE TMoOKapaHHs. Bigmosimao mo0 KoucTuTymii,
JepkaBa HE MOXKe MOKapaTH HAPKO3AJIEeKHY JIOIUHY, aJKe I1e
BBaXKa€ThCS XBOopoOoro. ToMy JsronnHa, sika CTpaXkaae Bif i€l
XBOPOOH HE MOXKE CBIZIOMO YHHHTH Y Till UM IHIIIN CHUTYaIii.
Opmnak Ilayennm 3ampomoHyBaB OOMEKEHHS IIbOTO 3aKOHY.
Jlepoii [Tayenn OyB 3acymKeHH 3a TOSIBY B TPOMaJChKOMY
MICIl Y CTaHl aJKOTOJbHOIO CI'SSHIHHS W Yy CBOEMY 3aXHUCTI
MIOCHUJIABCS Ha CBIM aJIKOroJii3M. TUM He MeHIll, CyJl BUPIIINB, 1110
1€ 30BCIM IHIIA CpaBa, OCKUIbKU [layenn BUMHUB KOHKpETHE
IpaBOMOpYIIEHHsT — TmepeOyBaB y CTaHl CH'SHIHHA B
rpomajzcbkomy wMicii. ToMy Horo He mHpoCTO MOKapaiu 3a
ctatyc. BiH MaB BXKUTH 3aX0/I1B [l KOHTPOJIIO CBO€T TOBEIIHKH,
HE3Ba)Kalouu Ha Te, 1110 BiH OyB aJIKOT'OJIIKOM.

BuHunKkae nmuTaHHSA: 9d AOCTATHBO MPOCTOI O3 AISITLHOCTI SKIIO
3aKOH BHMarae mesHoi mii? ¥V 1964 pori 8 Hero-Hopky craBes
pesonancHuil iHIMACHT. Kirti J[>keHoBe3e, sKiii Ha MOMEHT
304YMHY Oysio 29 pokiB, MoBepTanacs 10JA0MYy 3 pOOOTH, OJTHAK
3a3Hajga >KOPCTOKOro Hamagy Ta Oyna BOuTa. MenikaHii
CYCiIHIX KBapTHp Oavmiia Ta 9yJIM KPUKHU JIBYMHH, aJI€ HIXTO HE
moroMir OimonamrHii miBuuHIL. YM Hece XTOCh 13 HHX
KpUMIHAJIbHY BIIMOBINAJIBHICT, 32 T€, IO HE JOTOMIr ii?
Biamnosigs - Hi.

Ha o mo3umiro TpaauiifiHO BHUCYBAIOTHCS [IB1 MPHUYMHU.
[eprra-npakTU4Ha: CKJIAAHO JOBECTH CTYIIIHb MPUYETHOCTI
KOXKHOTO 3 O4eBHIIIB 10 cMmepTi KiTTi, ajpke momambIni 3BIiTH
MICTSITh CYNEPEUWINBi CBITYEHHS PO TE, 1110 CaMe BOHU Oavmiy,
gy Ta poOwnn. [[pyra - npuHIMIIOBA i IPYHTY€EThCS Ha MpaBi
JTIOAWHY Ha cBOOO1Y Bifl HaB'sI3aHUX JepKaBOIO BUMOT. J{epkaBa
MOJKE€ Bac TMOKapaTH 3a 3aloMdisHy IIKOIYy, OJHAK BOHAa He
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death; subsequent reports presented conflicting
evidence on what the bystanders saw, heard, or did.
The other reason is principled and is based on the right
to be left alone from demands by the government. The
government may be able to punish you for doing harm,
but it should not apply the extreme measure of a
criminal sanction for affirmatively failing to do good.

There are exceptions to the rule that one is not liable
for failing to act. Most prominently, some statutes
create duties to act. Failing to pay your taxes or to stop
at the scene of a traffic accident in which you are
involved may be characterized as inaction, not action,
but it still is criminal. Also, people in certain status
relationships have to fulfill the responsibilities of the
relationship. A parent cannot allow his child to starve
and then defend a prosecution of criminal neglect by
saying all he did was fail to act.

The "reus™ portion of "actus reus" requires that the act
be of a criminal nature. This expands the requirement
beyond act and voluntariness to include harm. The law
doesn't punish all acts, only those that are criminal in
that they are wrongful and cause harm to society. In
some cases the harm is immediate and obvious; in a
homicide case, the harm is the death of a human being.
In others the harm is potential rather than immediate.
A driver who is intoxicated may not injure someone
the first time, but the potential for harm is sufficiently
great that it is useful and fair to punish the conduct
before the harm occurs.

MOBUHHA 3aCTOCOBYBAaTH KpalHIO MIpy KPUMIHAIBLHOTO

NOKapaHHsI 3a SIBHY 0€3isIIbHICTb.

[CHYIOTH BUHSTKH 3 IIPABUIL, 10 HIXTO HE HECE BIIMOBINAILHICT
3a BiICYTHI Ail y Tiif uM iHIIH curyanii. HaiironoBHimmMm € Te,
IO JIeSIKi 3aKOHM INependavyaroTb 000B'SI30K YMHUTH KOHKPETHI
nii. Hecrmmata mojgaTkiB abo BTeya 3 MICHS  JIOPOXKHBO-
TPAHCIIOPTHOI IPUTO/TH, Y IKY BU MOTPATIIH, MOXKE BBXKATHUCS
Oe3IISTBHICTIO, @ HE JIIEI0, OJHAK BCE OJHO € KPUMIHATHHUM
3nounHOM. Jlo TOoro X, JIOAM, SIKI MepeOyBaloTh y INEBHHUX
COIIAJIbHUX BIJHOCHHAX, 3MYIICHI BUKOHYBaTH OOOB'SI3KH, IO
nepeadadeHi y nmux ymoBax. [[o mpukiagy, 0aThKO HE MOXKE
JO3BOJIUTH CBOIH UTHUHI roJI0TyBaTH, a IIOTIM
BUIIPABJIOBYBATHUCS 0e3IIAITBHICTIO, 3aXUIIAI0YHUCH BIJI
3BHUHYBa4Y€Hb Y 3JI0UYMHHII HEOAIOCTI.

YacTHa «BUHHHWI» y TOHATTI <«3JIOYMHHE ISTHHS» BHUMAarae,
mo0 akT MaB 3JIOYMHHUM XapakTtep. TakuM 4YHHOM, II€
pO3IIMPIOE BUMOTY 3a MEXI Jii Ta CBiIOMOCTI, BKJIIOYAIOYH
3amoIisTHHS 30MTKIB. 3aKOH Kapa€ TUIbKHM 3JI0YMHHI fii, K1 €
MPOTUIIPABHUMHU 1 3aBAAIOTh IIKOAW CYCHUIBCTBY. Y TIEBHHX
BHIIAQJIKaX IIKOJA € OYCBUAHO. SIKIO WaeThcs Mpo BOMBCTRBO,
TO 3JI0YMHOM € CMEPTh JIFOJAWHHM. B IHIIUX MOMIAX IIKOJA €
IIBU/IIIE MOTEHIIHHO0, HDK 0ueBUIHOTO. [0 mpuKIamy, BOIii y
CTaHl aJIKOTOJIBHOTO CH'sHiHHA Moke 3 mepmoro JTII He
3aBAaTh Komych Imkojau. OJHAK MOTEHIliiHAa 3arpos3a JI0BOJIi
BEJIMKa, TOMY B Il CUTYaIlii Oy/ie cripaBeIuBO OKApaTH BOIisI
JI0 TOTO, SIK CEpHO3HUI 31I0YHH OyJe CKOEHO.

Yu 0006'a3Kk060 mamu namip euumu 3104UH, W00 Oymu
S6UHHUM?
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Does Someone Have to Mean to Commit a Crime to
be Guilty?

An ancient maxim states, "An act does not make a
person guilty unless the person’'s mind is guilty.” To be
guilty of a crime, a person must commit a prohibited
act and must do so with a certain specified state of
mind.

Suppose, for example, that a group of hunters are in
the woods hunting on the first day of deer season.
Hunter #1 (call him Cain) is about to shoot at a deer
when he sees his worst enemy, Victim #1, also out
hunting. Cain shifts his aim from the deer to Victim
#1, shooting and killing her. Meanwhile Hunter #2
(Abel) aims, fires at a deer, and misses; his bullet
travels past the deer and stri

kes and kills Victim #2, who was walking in the woods
near the deer but out of sight of Abel.

The classic definition of murder is "the unlawful
Killing of a human being with malice aforethought.”
Are Cain and Abel guilty of murder? Cain has
committed the prohibited act—the unlawful killing of
another human being. (The act is unlawful because he
wasn't a police officer or soldier Kkilling in the line of
duty.) He has also satisfied the mental element of the
crime, or the mens rea, because he intended to kill his

CraposaBHs MpUKa3Ka TOBOPHUTH «JliTHHS HE POOUTH JIOAUHY
BUHHOIO, SKIIO HE € TpimHOoI0 il cBigomicTey». [1lo6 Oyrm
BU3HAHMM BHHHUM Yy 3JI0YHMHI, 0C00a TIIOBMHHA BYWHU
3a00pOHEHE JISTHHS Ta JISTH 3 MEBHUM BU3HAYCHHM CTaHOM
CBIZIOMOCTI.

[Ipunyctumo, 100 rpyna MHUCIAMBII pPO3MOYAIU  CE30H
MOJIIOBaHHsI Ha oJieHIB. MucnuBenp Ha iM'a KaiH rotyerbcs
BUCTPUIUTH B OJIEHS, KOJIM MIOMIYa€E CBOTO 3aleKJIOTO BOpora —
KeprBy Nel. He Baratoumch, Kain ctpinse i ybuBae cBoro
Bopora. Tum uacom wmwucnuBenp AOenb, TAKOXK TOTYETHCS
BUCTPUIUTH B oyieHd. OJHaK HOro Kyijs BHIIQJKOBO IpPOJITae
noB3 1Tl ¥ Birydae B JXKeptBy Ne 2, sika Oyria HEMOJaIIK y JIiCi,
1032 yBarorw 40JI0BIKa.

Knacnune Bu3HaueHHs 3By4uTh Tak «BOuBCTBO — 1€
NPOTUIIPABHE TMMO30aBJICHHS JKUTTS JIIOJUHH, BUYMHEHE 3
3I0YMHHUM HaMmipom». Un mMoxHa npuTsaraytd Kaina ta ABenst
IO BIOMOBIOAIBLHOCTI 3a BOMBCcTBO Jroauan? KaiH BYuHUB
3a00pPOHEHY JIiI0 - HE3aKOHHE BOMBCTBO HINO1 JIFOAUHH (BUNHOK
BBO)XAEThCS  HE3aKOHHUM, OCKUIBKM YOJOBIK HEe OyB
MOJTIIIEMChKUM a00 K COJIJIaTOM, MPU BUKOHAHHI CITY)KOOBHX
000B'13KiB). Jl0 TOTO X, BIH BIANOBia€ ICUXIYHOMY €IEMEHTY
3J104MHYy, 200 37T0YMHHOMY HaMipy?, amke MaB HaMip BOUTH
CBOIO KEPTBY.

Bapro 3a3naunty, 1110 came Hamip, a HE MOTHB, € BUPIIIATIbHUM.
Kain mMaB MOTHB - #0T0 *KepTBa Oyna oro 3amekiIuM BOPOrOM.
Brim, sxOu BOMBLIL HE 3HAB CBOIO KEPTBY Ta 3acTpPeNuB il 3
npuMxu abo HaBiTh 3 Ojarux HamipiB, BiH OyB OM Tak camo

* Bei eleMeHTH KpUMIHAIBHOTO MPABOMIOPYLICHHS, OKPIM IICUXIYHOTO €J1eMEHTY OOBUHYBau€HOTO.
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victim. Note that the mental requirement is intention,
not motive. Cain had a motive to kill his victim—she
was his worst enemy—Dbut he would have been just as
guilty if he didn't know the victim and had shot her on
a whim, or even if he had killed with a good motive,
which is why euthanasia can be punished as homicide.

What about Abel, who didn't even know his victim
was there? He, too, has committed the prohibited act
by unlawfully killing another human being, but he
lacks the required mental state; he didn't act with the
intent to Kill.

Think about the culpability requirement in light of the
purposes of criminal law. Requiring that someone
have a "guilty mind" to be a criminal does not
necessarily serve utilitarian objectives, the most
important of which is deterrence. Some people argue
that the law cannot and should not deter people who
didn't mean to do anything wrong; we cannot deter
Abel, for example, from causing a result that he never
intended. But that's not quite right. Even if Abel did
not mean to shoot his victim he may have been
careless, and the threat of a criminal penalty can
encourage people to be more careful. Moreover,
prosecuting Abel generally deters criminality in that
the more people are prosecuted for homicide, the
fewer homicides there are likely to be.

But it seems unjust to punish Abel when he didn't
mean to do anything wrong. A criminal conviction is
a serious thing, because a stigma attaches to labeling

BUHHUM. B pe3ynpTari y JHesKMX BHIIAQJKaX €BTaHA3il MOXKe
BBXaTHCsI BOMBCTBOM 1 BIATIOBIZHO KapaTHUCS.

Sk mono ABensi, IKUW HaBITh HE IMiO3PIOBAB, PO MPUCYTHICTH
cBoi keptBu? BiH yce X BYMHUB 3a00pOHEHE [iSHHS -
HE3aKOHHO M030aBUB XKUTT HINY JTroAuHY. OHaK oMy Opakye
HEOOXIHOTO TMCUXIYHOTO CTaHy, OCKUIBKH BiH HE MaB Hamipy
BOMBATH.

Po3rnsHbMO  KOHIIETINIO BWUHU  Kpi3b  NOpU3My  IIUIeH
KpUMIHAJILHOTO TIipaBa. He 3aBxau yTuiiTapHi LUl TIpaBa,
HAWBaXIHUBIIIOO 3 IKMX € CTPUMYBAHHSI, MATPUMYIOTh BUMOTY
JIOBECTH «BUHHHUH YMHCEI», SK TEpeayMOBY 3JIOUHHY. J[exTo
CTBEPIDKYE, 10 3aKOH HE MOXE 1 He TTIOBUHEH KapaTH JIFoJIeH, sIKi
HE MaJIH 3J7I0T0 YMHUCITY. AK€ HEMOKJIUBO CTpUMAaTu ABEis Bif
i1, sIK1 BIH HIKOJIM HE MaB HaMipy BUUHATH.

Opnnak 1e He 30BCciM Tak. HaBith sikimo AGenp HE MaB HaMipy
CTPUIATH y CBOIO JKEPTBY, BIH BCE OJHO OyB HEOOAUHUM Y ITii
cuTyarii. 3arpo3a KpUMIHAIHHOTO TTOKApaHHS CIIOHYKAE JIF0IeH
OyTtu 6k 0OepexkHUMU. binbiie TOro, MPUTATHEHHS] ABEIIS 10
KPUMIHAJIBHOT ~ BIAMOBIJAIBHOCTI, SK TMPaBUIO, CTPUMYE
3MI0YMHHICTh. OCKUTBKM YUM OUIbIIE JIFOACH OyJie MPUTATHYTO
JI0 KPUMIHAJIBHOI BiITOBIAIBLHOCTI 32 BOMBCTBO, TUM MEHIIIC
3JI0YMHIB OYyJI€ CKOEHO.

[Tpote 31a€ThCs HECTIPaBEATIMBUM KapaTH XJIOMIS, KOJIU BiH HE
XOTiB 3poOuTH Hiyoro moranoro. CyaumicTb — Iie cepilo3He
NUTaHHS, a/pKe KOJM JIIOAWHY HAa3WBalOTh 3JIOUMHIIEM, Ha Hel
HAKJIAIa€ThCs KIIEHMO, 10 TATHE 32 CO00I0 CyBOpE MOKapaHHSI.
Tomy BaxIMBO 30€piratu 10 CTUTMY Ta BiIOBIIAIbHICTD JIUIIE
JUIS  BUMAJAKIB, KOJM BYMHEHE TOPYIIEHHS € MOpajbHO
HEIPUNHATHUM.
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someone as criminal and a severe punishment is likely
to follow. We want to preserve that stigma and
punishment for situations in which the criminal has
acted wrongly in a moral sense. Even if punishing the
innocent would deter crime, retributive theory places
a limit on deterrence; even if we punish the guilty for
utilitarian and retributive reasons, punishing the
innocent is prohibited.

Cain meant to kill his victim, and Abel was completely
blameless because he didn't know his victim was in the
area, but in many cases determining the mental state
that is required to make someone a criminal is a much
more complicated thing. Definitions of criminal
offenses traditionally drew on a confusing range of
words describing mental states: with malice
aforethought, with intent to, willfully, maliciously,
carelessly, and so on. Many jurisdictions have
followed the Model Penal Code's attempt to clear up
this confusion by limiting the definitions of mental
states to four: purposely (sometimes called
intentionally), knowingly, recklessly, and negligently.
A series of hypotheticals helps us explore the
differences.

Someone acts purposely when it is their "conscious
object to engage in conduct of that nature or to cause
such a result." Cain Kills his victim purposely because
that is what he wants to accomplish by firing his gun.
Suppose, though, that he sees his enemy among a
group of bystanders and opens fire with an automatic
weapon, spraying the group with bullets and killing

[Mpunnun Biamnatu 3a00poHsE MOKapaHHS HEBHUHHUX, HABITH
SKIO 1€ MOIJIO O CHPHUATH 3MEHIIEHHIO 3JI0YHHHOCTI.
HesBakaroun Ha Te, MO BUHHI MOXYTh OYTH IIOKapaHi 3
YTHJIITAPHUX Y1 KapaJIbHUX MIPKYBaHb, TOKApPAHHS HEBUHHUX €
HenpuiHATHUM. KaiH X0TiB yOUTH CBOIO >KepTBY, a AGenb OyB
a0COJIIOTHO HEBUHHUM, 00 HE 3HAB, 10 HOTO *XepTBa Oyia
nooJym3y.

Onnak B 0aratbOX BHUIIAJIKaX BH3HAYEHHS IMCHUXIYHOTO CTaHY,
HEOOXIZTHO I TOro, MO0 BHU3HATH KOrOCh 3JIOYHHIIEM, €
Habarato Cepro3HINIO CIIpaBoo. TpaauIliitHo 151 BUBHAYEHHS
KPUMIHQJIBHUX 3JI0YMHIB BUKOPHUCTOBYIOTH 3aIUTyTaHHM HaOip
CIIIB, IO OMHUCYIOTh TICUXIYHI CTAHU: 31 3TOYMHHUM HaMIpOM, 3
HaMipoM, YMHUCHO, 3JJ0BMHCHO, Yepe3 He0OepeKHICTh 1 TaK Jaji.
binpmiicte  opucAmMKIlid  minum  oUsIXoM  «THUITOBOTO
KPUMIHAJILHOTO KOJCKCY», SKUH HaMaraeThCs BHECTH SICHICTh y
II0 TUTyTaHUHY, OOMEKHUBIIM BW3HAUCHHS TICUXIYHUX CTaHIB
4OTHUpPHbMa, a caMe: YMUCHO (1HO1 iX Ha3WMBalOTh HABMHCHUMHU),
CBIiIOMO, HeoOayHO Ta 3 HeaOanocTi. Hu3ka TiMmOTETHYHHX
MPUKJIAIIB JOTIOMAarae HaM JOCIIIUTH Il BiAMIHHOCTI.

Ko «CBiToMOI0 METOIO € MOBEAIHKA MEBHOTO Xapakrepy abo
JOCSATHEHHS MIEBHOTO pe3yNbTaTy», JOJIMHA nie
nizecnpsiMoBaHo. Y 1iii cutyamii Kain BOMBae CBOIO KEpTBY
[UICCIIPIMOBAHO, aJDKE caMe IbOr0 BiH XOYe JOCSTHYTH,
CTPUISIOUH 31 CBOET PYIITHHUIII.

VsaBimo curyartiro, Kain 6a4nTh CBOTO 3amekioro Bopora cepen
TpynH 3BHYalHUX TIEPEXOXUX 1 BIAKpUBAE BOTOHb 3
aBTOMaTH4HOi 30poi, TUM caMuM BOMBaroun ix ycix. Kain
YMHUCHO BOHMB CBOIO BOpOra, OJHAK PEIITY Jrojed BiH yOuB
cBimomo. JlisTu cBimoMo o3Hadae, 1o KaiH «maibke
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them all. Cain has purposely killed his enemy but only
knowingly killed the others.

To act knowingly means that Cain is "practically
certain™ his conduct will cause a prohibited result, or
that he is aware of the nature or circumstances of his
conduct. Even though it is not his "conscious object”
to kill the bystanders, since he is of normal mental
faculties he knows that some of them will be killed
when he fires on the group. There may not be much of
a distinction between purposely or knowingly, but it
permits the legislature in defining crimes to punish
more severely someone who wants to accomplish a
criminal act from someone who just knows that
criminal harm will follow from his act.

In our original hypothetical Abel was in a well-known
hunting area in the woods, looked around carefully
before he fired, but still did not know his victim was
near the deer. Suppose instead that he saw the victim
standing near the deer and knew he wasn't a very good
shot but fired anyway. Then he would have acted
recklessly. Someone who acts recklessly “consciously
disregards a substantial and unjustifiable risk." He
knew he might hit the victim and not the deer; because
he knew he might, he consciously disregarded the risk,
but because he wasn't practically certain that he would,
he did not act knowingly. The risk of doing so was
substantial because he was not a good shot and
unjustifiable because there was no compelling reason
why he couldn't have waited to shoot.

BIICBHCHUI», 1110 WOTO MOBEAIHKA MpHU3BEIC 10 3a00POHEHOTO
3aKOHOM pe3yibTary, abo K YCBIJOMIIIOE XapakTep Yu
00CTaBUHU CBO€ET IOBETIHKH.

Pi3HUIS MK YMHCIIOM 1 CBiIOMUM BOMBCTBOM He3HauHa. OHAK
1€ T03BOJISIE 3aKOHOIABYMM OpraHaM BU3HAYUTH KOTO CYBOPIIIIE
CIIIJI TTIOKapaTH, JIIOJUHY sKa IUICHANIPABICHO BUMHIIIA 3JI0YHMH,
abo X Ty sKa 3Haja, WO LI JISHHS CHOPUYUHATH 3JO0YMHHY
KO Ty

VY Hamii TrinoTeTHYHIM cuTyanii AOenb 100pe 3HaB 1€
MHUCITUBCHKE YT1/I/I1 1 Tepe] TOCTPLUTIOM YBaXKHO O3MPHYBCS, ajie
BIH BCE€ I HE YCBIIIOMJIIOBAB, IO MOr0 MalOyTHs >KepTBa
3HAXOJUTHCS MOPYY 3 osieHeM. [Ipurmyctumo, 110 4oaoBik 0auuB
KEpPTBY TMOpy4 3 oJieHeM. | po3yMmiB, IO BIH HE Jyke
npodeciitHuil cTpiienb, BTIM BCe OJHO BHUCTPUIMB. B Takomy
BHIAJIKY BiH JisIB OM 6€3p03CyIHO.

Oco0a, sika mie 0e3pO3CyIHO, «CBIIOMO ITHOPYE CYTTEBUU Ta
HEBHIPABIAAHUN pU3UK». AOeIh YCBIIOMIIIOBAB, IO BIH MOXE
BIIYUHTHU B KEPTBY, a HE B oyieHs. OCKUTLKH BiH 3HaB IIeH (akT,
BiH CBIIOMO IrHOpyBaB pu3HMK. BomHouac, #ioro nii He Oynu
YMHUCHMMH, OCKUIbKM BiH HE MaB MPAaKTUYHOI BIEBHEHOCTI y
cBOiif yuacti. Moro xii Gy/M pU3MKOBaHHMH, ajpKe BiH He OyB
TapHUM CTpPUIbIIEM, a TaKOX HEBUIIPABJaHUMU, OCKUIBKU HE
Oys10 OAHO1 BaroMoi MPUYUHHM, YOMY BiH HE MIr BIATATHYTH
MOCTPII.

Hapemri, npunyctumo, mo AOenb HE MOMITHB KEPTBY, sKa
nepedyBajia MOpyd 3 OJIEHEM, OCKUIbKM BHOIr Ha TalsBUHY.
Xoya BiH MaB YCBIJOMIIIOBATH MOKJIMBY MPUCYTHICTH IHIIMX
MUCIIUBLIB, HE OIJIIHYBCS mepen obctpunoMm. BiH He cBioMo
HEXTyBaB PHU3MKOM HAi3JOM Ha KOroch, TOMy BiH He OyB

29



Finally, suppose Abel didn't see the victim standing
near the deer because he rushed into the clearing and,
although he should have known that other hunters
might be in the area, failed to look around before
shooting. He did not consciously disregard the risk of
hitting someone else, so he wasn't reckless; he should
have been aware of the risk, however, so he was
negligent, or careless.

The four mental states are in descending order in terms
of the social harm to be prevented and the moral
wrongfulness of the conduct. From the utilitarian
perspective, it is more important to prevent and punish
deliberate killers rather than reckless ones and reckless
Killers more than careless ones. From a retributivist
perspective, someone who means to Kkill is more
worthy of moral condemnation than someone who
Kills when disregarding the risk to others, who is in
turn more blameworthy than someone who doesn't
know of the risk she is creating. Distinguishing these
mental states allows us to define which behavior is
more criminal than others and to punish more severely
the more serious behavior.

Return to Abel in the original hypothetical, in which
he was not even careless in seeing the person he shot.
Most people would say Abel has not committed a
crime because he didn't mean to do anything wrong.
Suppose that en route to his hunting trip Abel was
stopped for speeding, going 80 mph in a 65 mph zone.
Abel goes to court to fight his speeding ticket on the
basis that, unknown to him, his speedometer was

6e3po3cymnuBuM. OJHAaK BiH TOBHHEH OyB YCBIIOMITIOBATH
HeOe3MeKy, ToMy BiH OyB He0aIiM Ta HEOOEPESIKHUM.

i goTtupu mncuxiyHi cTaHU KIAacH(DIKYIOTBCS 3a CTyIEHEM
CYCIIUTBHOI TIKOJH, Ky MOXHa Oyno O 3amoOirTe, a Takox
CTYIIEHEM MOpaJbHOI TMPOTUIIPABHOCTI TOBEIIHKH, SKa
BIAMNOBIa€ 1bOMY. 3 YTUJITApHOI TOYKH 30pYy, HOKapaHHs
YMHUCHUX BOMBIIb € B@XJIMBIINIUM, HDK OCIO, SKI BUHMHSIOTH
yOUBCTBO 4Yepe3 HE0OEPEKHICTh. 3 TOUKU 30py PETPUOYTUBIZMY
JIOAMHA, SIKa Ma€ Hamip YOWTH, 3acliyrOBYye Ha CYyBOPIIINN
MOpaJbHUI OCYJ, HIK JIOJAMHA, iKa BOMBA€ Uyepe3 HEeXTyBaHHS
PU3MKOM Ui IHIIMX Jroed. Y TOH ke yac OCTaHHIM Hece
OuTbIlle BIAMOBITAIBHICTh, HDK TOW, XTO HABITh HE 3HAB IPO
HeOe3NeKy, Ky BiH CTBOPHUB.

Po3mexyBaHHS 1HMX TICHXIYHMX CTaHIB JIO3BOJISIE  HAM
BU3HAYUTH, sKa TMOBEMIHKA € OUIBII 3JIOYMHHOIO 1 KapaTu
cyBopiie came Hebe3neuny GopMy MOBEIIHKH.

[ToBepHiMOCst 10 AGenb, SIKUW B TIMOTETUYHINA CUTYaIlil HaBITh
HE MaB 3MOTH TT0OAYNTH CBOIO KepTBY. bararo xTo 3 Bac ckaxe,
10 AGernb He BUMHSB 3JI0YMHY, aJKE BiH HE MaB HaMipy 3poOUTH
I0Ch TOTaHe. YsBIMO, IO 1O J0pO3i Ha TOJIOBaHHA Abens
3YNUHUIIN 32 TICPEBUIICHHS MBUIKOCTI. BiH iXaB 31 MIBUIKICT
130 kM Ha roauHy B 30HI, J€ A03BojieHO 105 kKM Ha roauHy.
Brim, AGenb 3BepTaeThes 10 Cyy, 00 OCKap:KUTU CBIil mTpad
3a TIEPEBUIICHHS IBUAKOCTI. BiH MOSCHIOE CBO€E pillIEHHS Ha
MiZICTaB1 TOTO, 1110 WOTO CIiioMeTp OyB HECIIPaBHUH 1 MOKa3yBaB
HUKYY IIBUJKICTH Ha 25 KM Ha FOJIMHY.

Yu wmoxke AOenb CTBEpIKYBaTH, IO y HBOTO BiICYTHII
HEOOX1THUN MCUXIYHUHN CTaH A BUNHEHHS 3JI0UYMHY, OCKUIbKU
BiH [iIB HE LLUIECIPIMOBAHO, HECBIIOMO, HE0O0auyHO abo K
Henbano? Lle muTaHHS TIIyMadeHHs 3aKOHOJIaBYUX HOPM. Skuit
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defective so that it read 15 mph too low. Can Abel
successfully argue that he lacked the required mental
state for the crime of speeding, because he did not act
purposely, knowingly, recklessly, or carelessly?

This is an issue of statutory interpretation. What
mental state did the legislature intend to require when
it enacted the traffic laws? Generally, we would be
much less offended if proof of one of the four mental
states was not required to convict someone of speeding
than of some other crime, such as homicide. Although
on retributive grounds Abel may not have done
anything wrong by failing to notice that his
speedometer was broken, on utilitarian grounds it
makes sense to sanction that behavior anyway. It
would be impossible for the prosecutor to prove in
every case that a traffic offender knew he was
speeding, that his speedometer was working, or that he
knew or should have known it was not working.
Accordingly, we might find Abel strictly liable, or
liable without being at fault, because only a minor
violation is involved and not a serious crime.

Another form of strict criminal liability is vicarious
liability, in which one person is liable for a crime
committed by another person. The owner of a business
often is vicariously liable for acts committed by her
employees in the scope of their employment. If an
employee mislabels packaged meat, sells cigarettes to
a minor, or dumps toxic waste, the employer may be
subject to the criminal penalty as well as the employee.
(Note that the fact that the employer is vicariously

NCUXIYHUH CTaH 3aKOHOJABEIb MaB ITijl YaC yXBaJICGHHS MPAaBUI
JIOPOKHBOTO PyXy?

3aranom, 3aCy/KEHHsI 3a IePEBUILEHHS MIBUIKOCT1 BUKIHKAIIO
0 3HaYHO MEHIE OOypeHHS, HK Y IHIIMX 3JI0YMHAX, TAKUX K
yOUBCTBO, SIKOM HE BHMAarajlo JOBEIEHHS OJHOTO 3 YOTHPHOX
craniB. He3Baxarounm Ha Te, mo AOenb He 3pOOHB HIUOTO
[IOTaHOT0, KOJIM HE IOMITHUB, 1110 HOTO cHiioMeTp OyB 311aMaHUM.
3 TOUYKM 30py YTUJITApHUX MIPKYBaHb JOLUIBHO MOKapaTH 3a
TaKy MOBEJIHKY B Oy/b-IKOMY BUIAJKY.

[Ipoxypop He 3aBXkAM MOXE€ JIOBECTH, IO BOJIA 3HaB IIPO
NEPEBUILEHHS IBUIKOCTI i MPO CIpaBHUM CIIAOMETp, ab0 1110
BIH YCBIAOMJIIOBAaB 4YM TMOBHHEH OyB  YCBIAOMIIIOBATU
HECTPaBHICTh. 3BaKalOUW Ha Te, IIO0 MOBAa MHJE JUIIE PO
HE3HAYHMM MPOCTYINOK, & HE NP0 TSHKKUAN 3JI0YMH, MH MOKEMO
MOKJIAacTH Ha  AOenss TOBHY  BIAMOBIAAIBHICTH  a00
BIAMOBITAIBHICT HE3AJIEKHO Bl OO BUHU.

[amoro ¢opmoro MOBHOT KPUMIHAIBHOI BiAMOBIMAIBHOCTI €
cyOcumiapHa BIAMOBIMATBHICTh, 3a SIKOi OJHA ocoba Hece
MOKAapaHHS 3a 3J0YMH, CKOEHWUW IHIIOK cTopoHOolo. Jlo
NpUKIaay, BJIAaCHUK Oi3HECy dYacTo Hece cyOcuaiapHy
BIJIMOBIAJBHICTS 3a Jil, BYMHEHI HOTO MpalliBHUKA IIia 4ac
BUKOHAHHS CITY)KOOBHX OOOB'SI3KIB. 30KpeMa, SIKIIO MPaIliBHUK
MapKye M'SICO HE HaJCKHUM YHHOM, TIPOJAE IIHTapPKH
HEMOBHOJITHBOMY a00 K CKUJa€ TOKCHYHI BIAXOJH,
poboToaaBenb MOke OyTH MPUTATHYTUN A0 BIANOBITAIBHOCTI
HapiBHI 3 MPAaIIBHUKOM.

(3BepHiTh yBary, mo To¥ ¢akT, mo poOOTOAaBelL Hece
cyOcuaiapHy BiIIOBIIaJIBHICTD, II€ HE 03HAYAE, IO MPALIBHUK
HE HECE OCHOBHOI BIAMOBINAIBLHOCTI. 3 TOYKH 30py 3aKoHY,
BIJIMOBIIaJIbHICTh HECYTh, K POOOTOAABEIb, TaK 1 MpPAIlIBHUK,
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liable does not relieve the employee of primary
responsibility. As a matter of law, both employer and
employee are liable, but as a practical matter, often the
employer is the only one prosecuted.) Similarly, the
owner of a car is liable for any parking tickets it
receives, whether she was operating the car at the time
or not. As with strict liability, vicarious liability is
more often imposed for relatively minor, regulatory
offenses than for major crimes.

Can a corporation be liable for a crime? In the early
common law, the answer was no. In an old phrase, the
corporation had "no soul to damn, no body to kick,"
and therefore lacking the attributes of a human being,
it could neither form criminal intent nor be punished.
Over time the courts have increasingly recognized that
corporate criminal liability is a special form of
vicarious liability. Because authority is so diffused in
a large corporation, for some crimes only the
corporation itself is liable, not any individual
employees, and it would be unfair to single out one
employee for an act participated in by many. Making
the corporation the criminal also provides an incentive
to top management to control the actions of their
underlings, and it stigmatizes the proper entity—the
corporation on whose behalf the criminal acts were
carried out.

Suppose that a defendant argues that he has made a
mistake about the state of affairs that negates one of
the elements of the crime, typically one of the mental
elements. Where the effect of the mistake is that the

OJIHAK Ha TPAKTHI YacTO JIO0 BIAMOBIAAIBHOCTI MPHUTATYIOTH
Jumie poOOTOAABII).

IToxiOHMM YMHOM, BJIACHHUK aBTOMOOLUIS HeCe BIAMOBITAILHICTE
3a Oyap-sKi oTpuMaHi mTpadu, HANPHUKIA] 32 HEMpPaBUIbHE
napKyBaHHA, HaBITh SKIIO BiH HE OyB 32 KEPMOM Yy Toi 4ac. Sk i
y  BHIIAAKy CYBOpOi  BIANOBIiTaIbHOCTI,  CyOcuiiapHa
BIAIOBIAALHICTE YACTIIIE HAKIAAA€THCA 3a BIIHOCHO HE3HAYHI,
aJIMIHICTPATUBHI MPABOIMOPYIICHHS, HDK 32 CEPHO3H1 37T0UMHH.

Yu Mo’ke KOMIIaHis HECTH BIANOBIAAIBLHICTH 3a 3mounH? Ha
MOYaTKy PpO3BUTKY 3arajbHOro IpaBa BIANOBIAL Oyia
HeratuBHa. Bimomuil BHUCIIB TOBOpPUTH, KOMIIaHII «HE Mae Hi
Iylli, sSIKy MOKHa MPOKJIACTH, Hl TUIa, K€ MOXHa MOKapaTH».
Tomy, mo36aBiieHa JIFOACHKUX SKOCTEH, KOpIoparlisi He 37aTHa
MaTH 3JI0YMHHHA yMHCET 1 He MOXKe OyTH MOKapaHa.

3 IIMHOM dYacy Yy CYIOBId TpaKkTHIll JAenali dYacTime
BHU3HAYAETHCH, e KOpHOpaTHBHA KpUMIHAJIbHA
BIIMOBIIATBHICTE € 0coOMMBOIO  (popmoro  cyOcuaiapHOi
BIJIMOBIIATLHOCTI. 3BaKalOUW Ha T, MO0 ITOBHOBAXEHHS Y
BEJIMKIM KOpropallii HACTUTBKH PO3MOUIEHI, [0 YacTO 3a JCSKI
3JI0YMHU HECE BIAMOBITAJIBHICThH JIMIIE camMa KOMIIaHIsI, a He
OKpeMmi mpaiiBHUKU. Byno 0 HecrpaBeasMBO BHOKPEMIIIOBATH
OJIHOTO TIPAIlIBHUKH 3a JIITHHI, B SIKOMY Opajd y4JacTh Oarato
JIIOJEH.

BusnanHs koMmaHii 3J70YMHIEM Ja€ KEPIBHUITBY HOBUH
CTUMYJ JUIsl PETENbHINIOTO KOHTPOJIIO 3a MOBEIIHKOIO
HAJIErIUX, a TaKoX CTUTMATU3yE caMy IOPHAWYHY OCO0y —
KOMIIaHIIO B 5IKiif 0yJI0 CKOEHO KPUMIHATBHHM 3JI0UHH.

[TpunycriMo,  OOBHHYBaueHHWH, WMOBIPHO, HPUIYCTUBCS
NOMWJIKM Yy CHPUHHATTI CHUTYyalii, sika 3a0e3neuye OJIUH 13
KJIIOYOBUX €JIEeMEHTIB 3JI0YMHY, 3a3BHYail MCUXIYHHUH acIekT.
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defendant did not have the mental state required to
violate one of the elements of the offense, the
defendant has not committed the offense. If Abel is
hunting and shoots a person in a brown coat,
mistakenly thinking the person is a deer, Abel has not
committed intentional homicide because he did not
intend to kill a human being. Here even if his belief is
unreasonable, he has not committed a crime that
requires intent or knowledge; the only issue is his
subjective mental state. However, he may have been
careless in thinking the person was a deer, in which
case he could be convicted of negligent homicide. And
the reasonableness of his belief is relevant to
determining what his state of mind really was. If Abel
testifies that he thought the person wearing a bright
orange coat was a deer, the jury may well be highly
skeptical of his testimony— especially if the victim
turns out to be Abel's worst enemy.

When is Self-Defense Justified?

When someone is put on trial for a crime, the
prosecution presents its side of the case first. During
the presentation of the prosecution's case, the
defendant has a chance to poke holes in the
prosecution's case by cross-examining  the
prosecution's witnesses. Then the defendant has the
opportunity to present her own side of the story. In
short, the prosecution is saying, "You did it." The
defendant can respond in one of two ways: By saying
"No" or by saying "Yes, but." (As we will see in
Chapter 9, the defendant can be acquitted without

SKIo HACHIIKOM TOMUJIKM € Te, IO MJICYyJIHUNA HE MaB
HEOOXITHOTO TICUXIYHOTO CTaHy JUIsl TOPYIICHHS OJHOTO 3
€JIEMEHTIB MPABOMOPYIICHHS, TO MiJICYAHUN HE BUMHSB 3JI0UMH.
Hanpuknan, skmo AGenb 3HaXOUTHCS Ha MOJIIOBAHHI 1 CTpUIse
B JIIO/IMHY Y KOPUYHEBOMY NAJIbTO, XMOHO BBaXKalouW, IO L€
OJICHB, 1€ 03HAYAE 1110 BiH HE BYMHSAB YMUCHOTO BOMBCTBA, aJIKe
HE MaB Hamipy BOMBaTH JroAMHY. BiH He CKOiB 3704uHY, 110
BUMarae ymucily abo YCBIIOMJICHHS, HaBITh SKIIO HOTO
NepeKOHaHHd Oynu HenpaBUiIbHUMU. [luTaHHS cTOCYETHCS
JuIIe Horo cy0'€eKTUBHOTO CTaHy.

Moro MOXyTh BH3HATH BHHHHM Yy BOMBCTBI uepe3
HEOOEPEKHICTh, SIKIIO BIH MPUUHSB JIIOAWHY 3a ojieHs. | mis
TOro MO0 BHU3HAYUTH B SIKOMY CTaHi 3HAXOAWBCA AOenb,
BaYJIMBHM € JOLUIbHICTD Horo nepekoHanHs. Hampuxian, skio
AGenb CBIIYUTH, IO BIH MOMMIKOBO NPUWHSB JIIOJUHY B
NIOMapaH4YeBOMY ILIAIIl1 32 OJIEHS, IPUCAKHI MOKYTh CKEITUYHO
MOCTAaBUTHUCS JO MOTrO CBig4eHb, OCOOJWBO SKIIO JKEPTBa
BHUSIBUTHCS HAMITIOTIIIAM BOPOTOM YOJIOBIKA.

Y akux eunaokax camozaxucm seunpaeoanuii?

[Tin wac CymoBOro po3risay CHpaBH MPO  3JIOYHH,
OOBHHYBAYEHHS CIIOYATKY MPEJICTABIISIE CBOKO BEPCIIO PO3BUTKY
oOctaBHH. B X011 MoJaHHs ClpaBU CTOPOHU OOBHHYBAdYCHHS,
HiICYAHUI Ma€ 3MOTYy MOCTaBUTH ii MiJl CyMHIB, JTOTUTYIOUH
CBIZIKIB CTOpPOHM OOBHHYBAUY€HHS Yy BHIJISAI IEPEXPECHOTO
nornuty. Ilicns 1poro oOBHHYBau€HUN Ma€ MOXKIIUBICTh
BHUKJIACTH CBOIO BEPCIIO TOJIIM.

OpuuM clI0BOM, cTOpoHa OOBuHYBaueHHs Kaxke: «Tu 1e
3po6unay. OOBMHYBaueHUI MO’KE BIAMOBICTU OJHHUM i3 JABOX
MOXJIMBUX CIoco0iB, ckazatu «Hi» abo «Tak, ame». (SIk mu
noGaunMo y po3avti 9, oOBuHYyBaueHMM Moxe OyTH
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offering any evidence if the prosecution has failed to
prove her guilt beyond a reasonable doubt, which is a
requirement of our adversary process with its
presumption of innocence.)

The defendant's "No" in response to the prosecution's
case essentially means that the defendant didn't
commit the crime charged. "Yes, but" responses are
different. Instead of rebutting the prosecution’s claims,
the defense introduces some new factor that
exonerates the defendant. Criminal law has identified
two types of "Yes, but" defenses, or reasons that we
might not want to punish someone who has satisfied
the elements of an offense: justifications and excuses.
Criminal law defines an act as criminal because it is
wrong, both in terms of moral fault and social harm.
But sometimes committing a crime doesn't seem
wrong; because of special circumstances, doing
something that otherwise would be criminal is an act
that we are willing to tolerate or even want to
encourage. When this occurs, we say that the act is
justified and the defendant is not guilty of a crime.
Usually justifications involve a choice among evils,
and when someone chooses the lesser of two evils, she
should not be punished for doing so. Justifications
include self-defense, acting under official authority,
and other circumstances that involve a choice of evils.
At other times a criminal act is not justified, but there
is still something about the case that makes us uneasy
about imposing criminal liability. What the offender
did was not the right thing to do, but some special
circumstances suggest that she couldn't be expected to

BUIIPABIAHMI, HABITh HE HAJAIOYU KOJHUX JOKA3iB, SKIIO
CTOpOHA OOBMHYBAYCHHS HE 3MOIJIA JOBECTH HOTO BHHY, IO €
OCHOBOIO BUMOTO0 HAIIIOTO 3MaraJibHOTO MPOIIECY 3aCHOBAHOTO
Ha Mpe3yMIMIlii HEBUHYBATOCTI).

Binmosine «Hi» y BiAMOBiIs Ha BEpCit0 0OBUHYBAYCHHSI 110 CYTI1
O3Hayae, L0 MIJO3PIOBAaHUN HE CKOIOBAB IHKPHMIHOBAHOTO
romy 310unHy. Binmosine tuny «Tak, ane» - 1e 30BCIM iHIIA
piu. CropoHa 3axUCTy 3amicTb TOro, II00 CHpPOCTYBaTU
TBEpPKEHHsI OOBHHYBAYCHHSI, HABO/IUTh SIKHICh HOBUH (haKkTOp,
II0 BUIPABAOBYE MIACYAHOro. Y KpPUMIHAJIBHOMY IIpaBi
BH3HAYCHO J[BA TUIH 3arepeueHb «Tak, ame», abo X MpUIHHH,
yepe3 Kl MU He OaxxaeMo KapaTu ocoOy, sika BUMHWIIA CKJIajl
3JI0YMHY, HATIPUKIIA]], BUTIPABIAHHS Ta BHOAYCHHSI.

3rifHO 3 KPUMIHAJIBHUM MPaBOM, JISIHHS € 3J0YHMHOM, aJKe
BOHO SIBJISIETbCS HETPABOMIPHUM, SIK 3 TOYKH 30pY MOPAIBHOT
MIPOBUHHU, TaK 13 TOYKH 30py COMiaIbHO1 mKoau. [HOm1 OyBaroTh
BUKIIIOUEHHS 3 TPABUJI 1 BYNHEHHS 3JI0UMHY HE 3[Ja€ThCSI YUMOCH
noranuM. B cuiy oOcTaBuH, AiISHHS, K€ B IHIIOMY BHITQJIKy
BBaXAJIOCS O 3JIOYMHOM, € T€ 1[0 MU TOTOBI MMPOITHOPYBATH a00
K HaBiTh cxBaMuTH. Koy Tak BimOyBaeThCs, MU 3a3BUYAM
TOBOPUMO, IO BUMHOK BUIIPABJAHUU 1 MIACYTHUN HE BUHEH Yy
CKO€HHI 3JI0YMHY. SIK MpaBuUII0, BUMPABAaHHA repeadadae BUOIp
MDK 100poM 1 350M. SIKmio siroawHa poOUTh BUOIp y KOPUCTH
noOpa, BOHa He MOBMHHA OyTH MOKapaHa 3a Iie. BunpaBnanus
BKJIIOYAIOTh  CaMOOOOpOHy, Mii Ha miAcTaBl  OQIUiAHUX
MMOBHOBAXEHbB Ta 1HIII1 00CTaBUHHU, SIKI Mepe10avYar0Th BUOIP MK
no0poM 1 31oM. € BUNAAKHU KOJIM 3JI0YMH HE € BUIIPABIAAHUM,
OJIHaK BCE OJIHO € IIOCh Y CIIpaBi, 0 3MYIIyE€ HAC BaraTtucs
HI0JI0 TPHUTSITHEHHS J0 KPUMIHAIBHOT BIAMOBIIANTBHOCTI.
Hampuknan, mnpaBONOpYyIIHUK BYMHUB HENPAaBUIBHO, alie
0Cc00MBI 00CTaBUHM CBiAYaTh MPO TE, IO Bl HHOI'O HE BapTO
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do any better. In those circumstances the offender is
excused. Excuses include mental disorders,
intoxication, and duress.

To understand when self-defense is justified, consider
the story of the "subway vigilante," Bernhard Goetz.
On a Saturday afternoon just before Christmas four
youths—Darryl Cabey, Troy Canty, James Ramseur,
and Barry Allen—boarded a New York City subway
train. The four were not sweet young boys; all were
high school dropouts with criminal records.

Goetz boarded the train at the 14th Street Station. He
was not a complete innocent, either; he was carrying a
loaded .38 caliber pistol in a waistband holster, and he
did not have a license for the gun, which he had been
carrying illegally for three years since he had been
injured in a mugging. Twice before he had
successfully warded off attackers simply by
displaying the gun.

Canty and Allen approached Goetz and said, "Give me
five dollars." Neither Canty nor any of the others
displayed a weapon. Goetz said that he "knew" from
the smile on Canty's face that they wanted to "play
with me." (All of this is from Goetz's subsequent
confession.) When Canty asked for money again,
Goetz stood up, pulled his gun, and established "a
pattern of fire" from left to right. He shot each youth
in turn, aiming for the center of their bodies.

00cTaBUH
BUIIAJKIB

OUIKyBaTH  4YOTOCh  Kpamoro. 3a  TakKHux
NPaBOTNOPYIIHUKA BUMPABIOBYIOTh. Jlo Takux
BiTHOCSITBCSI IICUXIYHI PO3JIAJIH, CIT'THIHHS Ta TPUMYC.

Jlyist Toro o0 3po3yMITH, KOJIM CaMO3aXHCT € BUIIPABIAHUM,
PO3TIIsIHEMO ICTOPiI0 «MecHUKa MeTpo» bepuxapma [erma.
OmgHoro 3WMOBOTO CYOOTHROTO JHS Hamepemoani Piznsa
yeTtBepo Mosoaux moaeit — leppin Keiibi, Tpoit Kanri, Ixeiimc
Pamcep 1 bappi AmieH - cuUlM Ha TOTAT HBIO-HOPKCHKOTO
MeTponoJiiteny. OnHak 11 4eTBepo He Oyau TaKUMU MHJINMU
XJIOTTYMKAMH, SIK HaM 3JTa€Thcsl. BCl BOHW KUHYIIH IIKOJTY 1 Ml
KpUMIHAJIbHE MUHYJIE.

['etc ciB y moTsr Ha cranuii 14-1 Bynuii. YoaoBik Takox He OyB
TaKUM HEBUHHHM, K MOTJIO 37aTucs. BiH HocuB mictoner 38-1o
KaJiopy B MOSICHIN KOOYpi, ajie He MaB JIieH311 Ha 30poro, Ky
BiH HOCHB HEJIETAJILHO MPOTATOM TPHOX POKIB ITICIIsI TOPAHCHHS,
OTPUMAHOTO IMiJ 4Yac morpadyBaHHsA. Panimie 4osoBIK 1Bivi
YCHINIHO BiOMBABCS Bij HAIMAIHUKIB, TIPOCTO JIEMOHCTPYIOUH
MICTOJIET.

Kewnri Ta Ayutex migiinum mo erma 1 ckasanu:

— Yyak, naii m'sath 101apiB

Opnak xyonmi He mokazyBaiu 30poro. ler ckaszaB, mo 3
nocMimky Ha oOauy4di KaHTti BiH 3p03yMiB, 110 XJIOMII XOYYyTh
norparucs. (Bcei moxii B3sTi 3 momanmemioro 3i3HaHHA ['era).
Konu oauH 3 XJ10M11iB 3HOBY MONPOCUB rpoiieit, el minBiBcs,
BUTATHYB IIICTOJIET 1 BCTAaHOBUB TPAEKTOpitO Kyii. Bix
BUCTPUIUB y KOXHOTO 3 MOJIOJUX JIFOJEH MO uep3i, UUISUUCh Y
ixHi Ti1A.

[Ticna Toro, sik I'eTil BUCTPUIMB y KOKHOTO 3 MOJIOJMKIB, BiH
nepeBipuB 4M BOHHM joci kuBi. I[loGaumBmm, mo KeiiGi He
OTpUMaB CepHO3HUX MOpaHeHb, I'ec ckazaB: — OX, 3Aa€ThCA 3
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After Goetz had shot each one, he checked on their
condition. Seeing that Cabey seemed not seriously
hurt, Goetz said, "You seem to be doing all right,
here's another,” and fired another shot that severed
Cabey's spinal cord. Goetz later said that he wanted
"to murder them, to hurt them, to make them suffer as
much as possible.” Goetz was charged with attempted
murder, assault, reckless endangerment, and illegal
possession of a firearm and defended on the basis of
self-defense (People v. Goetz, 1986).

Let's first consider a hypothetical set of facts. Suppose
first that one of the youths had pulled a gun out of his
pocket, pointed it at Goetz, and shouted, "I'm going to
blow your head off!"

Reacting quickly, Goetz pulls out his own revolver
and shoots and kills the attacker. Goetz has satisfied
all of the elements of the crime; he has purposely
Killed another human being. On these facts, however,
we would say that Goetz was justified because he
acted in self-defense. It may be useful to allow people
to protect themselves because it could deter punks
from assaulting subway riders. It also seems right from
a moral point of view. Goetz has a right to personal
safety, and he should be able to protect that right when
it is threatened. The threat to him was imminent and
serious, and he had no reasonable alternative except to
defend himself or die. If the threatened harm had been
less severe ("Give me your money or I'll slap you") or
less imminent (“The next time | see you on this

T00OI0 BCe rapasji, TpuMai e oauH [ 3poOuB 1mie ouH nocTpi,
SIKM{ TIOBHICTIO PO3ipBaB CIUMHHHUNA MO30K XJIOTILIS.

[Mizurime ['enr mpu3HAETHCSA, IO BiH XOTIB iX BOWUTH, 33JaTH M
HEMMOBIPHOTO OOJIIO Ta 3MYCHUTH CTPAXKIATH, IK MOYKHA OLIbIIE.
3nounHenb OyB 3BUHYBau€HHUH y 3aMaxy Ha BOMBCTBO, Hamasi,
CTBOPEHHIO 3aTrPO3H KUTTIO, HE3aKOHHE TIOBOKEHHS 31 30pO€ET0.
Opnak 4oJnoBiK OyB BUIIpaBIaHMN Ha MIJCTaBl CaMO3aXHUCTY,
crpaBa «Hapon npotu ['etiia» 1986 pik.

g modatky pO3IVISHEMO TINOTETUYHMNA Habip  (axTis.
[TpunycTMoO, 10 OJWMH 3 MOJIOAMKIB BHUTSTHYB 3 KHILEHI
MICTOJIET, HAIIPABUB Ha HAILOTO Mi03PIOBAHOIO 1 BUTYKHYB: — 5]
3apa3 3Hecy To01 yeper!

[[IBuako BimpearyBapiiu, ['eTI gicTae CBiif PEeBOJIBBED, CTPLISE
1 BOMBa€ HamagHUKa. AHAII3YIOUd 11 (PaKTH, YOJOBIK BUKOHAB
ycCi 03HaKH 37104nHy. BiH HaBMuUCHO BOUB 1HITY MtoauHy. O/THAK,
3Bakalouu Ha yci (hakTH, MU MOKeMO BBaxkatw, 1o ['er; OyB
BUIIPABJIaHHUM, OCKUIBKH JIISIB 3 METOI0 CAMO3aXHUCTY.

MosxmmBo,  Oyno 0 [OUUIPHO  JO3BOJIUTH  JIFOISAM
CcaMOOOOPOHSITHCS, 1€ MOTJIO O yTprMaTH OaHIUTIB Bij HaMaIiB
Ha IMacaXWpiB METPONOJITEHY. 3 MOpAJBHOI TOYKU 30py Ie
TaKOX MpaBWiIbHO. ['ell Mae mpaBo Ha 0COOUCTY Oe3MeKy, 1 BiH
NOBMHEH MAaTH MOXIJIMBICTh 3axumiatd cebe, KOJIU Homy
3arpokye HeOesreka. Y I1[bOMYy BHWIIQJKy 3arpo3a Oyia

HEMUHYYOI0 1 Cepio3HO, B HBOIO He Oymo iHIO1
AIPTEPHATUBY, OKpIM K 3axuimaTucs abo TOMEpTH.
3acTocyBaHHs CMEpTOHOCHOI cuiau [emom He Oyno 6

BUIIPaBIaHUM, SIKOU 3arpo3a Oyna MeHII cepitozHoro («Bimmaii
MEHI CBOIO TIpoIli, iHakme s Tede Baapoo») abo MeHII
HemHHy4o10 («HactymnHoro pa3y, konu st Te0e 3ycTpiHy B METpO,
s BO'to Te0e»).



subway, I'll kill you™), Goetz's use of deadly force
would not have been justified.

The facts of Goetz's case were much more
complicated, however. The first troubling issue in the
case concerns the standard to be applied in evaluating
Goetz's claim of self-defense. Self-defense requires
that Goetz believe that the four were going to
imminently attack him and that shooting them was
necessary to prevent that.

Is the issue Goetz's belief, or whether his belief was
reasonable? Is it enough that Goetz thought he was
going to be attacked and the only way to prevent that
was to fire, or are we going to evaluate his beliefs by
determining whether a reasonable person would have
thought that? If the latter, then Goetz's overreaction
would not give him a valid claim of self-defense.

The Model Penal Code applies its general principles
concerning state of mind and focuses on the actor's
subjective belief. If Goetz believed that he was
justified, then he did not purposefully attempt the
unlawful killing of the four, so he is not guilty of
attempted murder. If his belief was unreasonable, he
may be guilty of negligent homicide or even reckless
homicide, but he did not have the intent required for
the more serious offense of attempted murder. A belief
in the necessity of self-defense, even an unreasonable
belief, rendered Goetz less culpable.

Opnak (hakTH BUSBHIIUCS 3HAYHO CKJIQMHINIMMU B il crpasi. [
nepiie MUTaHHS, IO BUKIMKAE 3aHENOKOEHHS Y IH CIpaBi,
CTOCYETBHCSI KPUTEPiH, SAKUX CIiJ JTOTPUMYBATHCS TPU OLIHII
TBEp/UKCHHs lema mpo caMo3axucT. YMOBH CaMO3aXHUCTY
BUMarawTh, mo0 [‘em BBaxkaB, IO Ii YETBEPO XJIOMIIIB
30Mpaliocsi HanacTH Ha HbOTO, 1 CTPUIATU B HUX OYyJ10 HEOOX1AHO,
11100 3an00IrTH HOMY.

Uu Oyno nepexkoHanHs ['ema obrpynTtoBanum? Yu nocTtaTHBO
Toro, mo [en BBaxkaB, HIOM HAa HBOTO OCh-OCh HAIMAIYTh, 1
€IMHUMHU CIIOCOOOM 3amo0irTi 1pOMYy OYyJI0 3acCTOCYBAaHHS
30poi? Yu, HaBOakW, CIiJ PO3IJISIHYTH MOro NEpeKOHaHHS 3
HIIIOT TOYKH 30py, Y4 MOIJIa O po3yMHa JIFOJMHA TaK MO yMaTH ?
Sxmo apyruii MeToj € TMpaBWUIBHUM, HaaMipHa peakiis ['ema
11030aBUTh HOTO NpaBa HAa CAMO3aXHUCT.

TunoBuid KpUMIHATBLHUNA KOJIEKC 3aCTOCOBYE CBOI 3arajbHi
MIPUHITUIIN, III0 CTOCYIOTHCS CTAaHY CBITOMOCTI i POKYyCYyEThCS HA
cy0'eKTHBHOMY TIE€pEKOHAHH1 y9acHHKaA 37109nHY. OCKiTbkH [ el
BBa)KaB, IO BiH Mae€ palio, OTKE BIH HE HaMmarapcs
[UICCIPSIMOBAHO BOWTH YOTHPHOX OCIO, a BiITaKk BIH HE €
BUHHHUM Yy 3aMaxy Ha BOMBCTBO. SIKIIIO HOTO TIEpEeKOHAHHS OyiIH
HEOOTPYHTOBAaHWMH, BiH MMOBIPHO BUHHHUH y BOMBCTBI uepes
HeoOepexxHICTh. OHAK Y HBOTO HE OYyJI0 yMHCITY, HEOOXiTHOTO
JUIS OUTBII TSKKOTO 3JI0YMHY — 3aMaxy Ha BOMBCTBO. HasBHICTH
BIIEBHEHOCTI1 B HEOOX1THOCTI caMO3axucTy pooutsh ['era MeHIn
BUHHUM.

Opnak y HamoMy BHUMNAJAKY, HBIO-HOPKCHKUN 3aKkoH OyB
iHaKmuii, BuMararoun 1mo0  cBigueHHs lema  Oynwm
oOrpynToBanumu. JltoguHa, SKa HagMIipHO JISIKIHBa abo
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The New York law was different, though, requiring
that Goetz's belief be reasonable. If the standard were
wholly subjective, then someone who is unusually
fearful or hot-tempered might have a claim of self-
defense where an ordinary person would not. Under
this view, criminal law wants to discourage those
people from acting rashly, so it holds everyone to the
same standard—the standard of the reasonable person.
Applying this view, the court upheld the indictment
for attempted murder against Goetz.

If we are going to require that someone acting in self-
defense act like a reasonable person, what
characteristics does the reasonable person have?
Ordinarily we take into account some of the actor's
physical conditions but not his mental state. A weak
person reasonably may believe that he has to use
deadly force to repel the attack of a much stronger
person, but a fearful person cannot claim self-defense
in every unpleasant encounter. In the Goetz case the
issues of reasonableness were very pointed. Is it
relevant that Goetz had been mugged before? Is it
relevant that Goetz was white and the four youths were
black, and that many white city-dwellers think that all
tough-looking black teenagers are potential muggers?
The jury obviously thought so, because it acquitted
Goetz of all charges except possession of an
unregistered  firearm, which was practically
impossible to dispute. In the jury's view, perhaps,
those generalized factors made Goetz's belief
understandable and even typical. But is typical
reasonable? If many people are afraid of crime, should

3ananbHa, MOXKE BUKOPUCTOBYBATH CAMO3AaXHCT B CUTYaLlisX, 1€
3BUYAIHA JIIOJMHA HE MaJia O Ha Iie TipaBa, SKOU e 3aKoH OyB
cyro cyO'ektuBHUM. Llel minxia cTBEpIKYeE, MO KpUMIHAIBHE
paBO TparHe CTPUMYBATH JIFOJICH BiI HEOOAyMaHUX i,
BCTAHOBJIIOIOYM CTaHIAPT CBIIOMOI JIOAWHU. 3 Ii€l MPUYNHH
Cyl WiATBEpAMB OOBMHYBAIBHUN BHpOK [emy 3a crpoOy
BOMBCTBA.

SIKIo MM BHMAaraemMo, IIo0 TOM, XTO TIIOCHJIAEThCS Ha
CaMO3axXHUCT JiSB, SIK CBIOMA JIIOJUHA, TO SIKUMH KPUTEPIIMU
BOHA TMOBHMHHA BOJoAiTH? K mpaBmiio, MU OepeMo 10 yBaru
¢BUYHUI CTaH JIOJMHU, a HE MOro TMCHUXIYHUN CTaH.
Hampukman, cimabka JTroquHA MOXKE BBaXKATH, MO TIOBHHHA
3aCTOCYBaTH CHITY, 100 3aXUCTUTH cebe B HamagHuka. OHaK,
HaJISIKaHa JIFOJIMHA HE MAa€ TpaBa 3aCTOCOBYBATH CaMO3aXHCT
pU KOKHIM HEmpUeEMHIN 3ycTpiui. Y cmpaBi ['ena nutaHHs
CBIIOMOCTI Oy/l0 ayXe BaXIuBUM. UM Ma€e 3HAYEHHS Te, IO
4oJIOBiIKa paHimie Bxke rpadyBanu? Uu Mae 3HadeHHs, mo ['ery
OyB OUTHM, a YETBEPO MOJIOJUKIB TEMHOIIKIpUMHU? A TaKOX Te,
mo Oararo OUIMX MEIIKAHI[IB MiICTa CHOPUUMAIOTh YCiX
TEMHOIIKIPUX IMIUTITKIB 13 «KPYTHM» BUTJISIOM 32 IOTCHIIIMHIX
rpabiKHUKIB? BoueBuab, MPUCSIKHI TaK 1 BBAXKAJIU, OCKUIBKH
BUIpaBAanu ['ena 3a BciMa MyHKTaMU OOBHMHYBAau€HHS, OKPIM
HAsBHOCTI  HE3apEECTPOBAHOI BOTHEMaJIbHOI  30poi, 110
MPAKTHYHA HEMOXKIIMBO OCKAP>KUTHU. 3 TOUKHU 30py MPUCSKHUX,
came 11 3arayibHi pakTopu 3poOuin no3uiito ['ena 3po3yminoro
1 HaBiTh TUNIOBOO. [IpoTe um € e pozymuum pimeHusam? Yu mae
KpUMIHAJIbHE TPaBO MPOTHHATHCS A IIi NEpPeKOHaHHsS abo
Hamaratucsa ix ¢opmyBaTH, SKIO OaraTto Jroaed OosAThCs
3nounHiB? Hampukmaa, gxmo Oili macaXupd METpPO YacTo
00ATbCS  TEMHOLIKIPUX  MIUIITKIB, YH TOBUHEH 3aKOH
HiATPUMYBATH PO3YMHI Ail, CHPUYUHEH] IUM CTpaxom?
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criminal law bend to those beliefs or try to shape
them? If it is typical for a white subway rider to be
afraid of black teenagers, should the law say that it is
reasonable to act on that fear?

These issues about self-defense and its racial
overtones also played out in the killing of Trayvon
Martin by George Zimmerman in 2012. Zimmerman,
a neighborhood watch volunteer, called 911 in
Sanford, Florida, to report "a real suspicious guy" who
"looks like he is up to no good or he is on drugs or
something.” The "guy" was Trayvon Martin, a
seventeen-year-old who had gone to a local 7-Eleven
to buy a bag of Skittles.

Zimmerman followed Martin and an altercation and
struggle ensued, during which Zimmerman shot and
Killed Martin. When tried for homicide, Zimmerman
pleaded self-defense, arguing that Martin had punched
him and was hammering his head to the ground;
although the prosecution disputed Zimmerman's
account, the jury concluded that Zimmerman
reasonably believed that he had to shoot Martin and
acquitted him as acting in self-defense. Even if
Zimmerman started the tragic chain of events by
following Martin after the 911 dispatcher told him not
to and then approaching Martin, at the moment he used
deadly force, he met the requirements of self-defense.

Zimmerman's case also provoked discussion about
Florida's "Stand Your Ground" law, even though
Zimmerman's defense ultimately did not rely on it.

[MutanHs camMo3axuWCTy Ta HOTO PacoBOrO MIATEKCTY 3irpajio
cBOIO pouib y BOUBCTBI TpeiiBona Maprina y 2012 poui. Jxopmk
[uMMepmaH, BOJIOHTED CYCiZICEKOT CTOPOXKi, 3aTeneoHyBaB 10
cyx6u 911 y Candopnai, mratr @raopuma. YosoBiK MOBITOMHUB
PO MII03PUTOTO XJIOMII, SKH Ha4eOTO 3ayMaB IOCh ITOTaHe
ab0 3HAXOAMTHCS MiA JI€I0 HAPKOTHUYHUX pedoBuH. Llum
XJIONIIEM BUSIBUBCS CIMHaAUSATUpIYHUM TpeiiBoH MaprtiH, sikuit
3aifioB 70 MicueBoro MarasuHy «7-Eleven», mo0 npuadatu
€001 mauky «CKITTII3».

[ummepman momnpsiMmyBaB 3a MapTiHOM, MK HUMH BHUHUKIIA
CBapka, sika crnpuyuHWia Oiiiky, B xoai sikoi Llummepman
3actpenuB Maprtina. [lig gac cyny 3a BOuBcTBO LlumMmepman
3asBHB TIPO CaMO3aXHCT, CTBEP/DKYIOUH, IO MapTiH BHapuB
Horo Kymakom 1 OuB ToJ0BOIO 00 3emutro. [lompu 3amepedeHHs
OOBMHYBAYCHHS II0JI0 CBiq4eHb [[uMMepmana, mNpUCHKHI
JIATIUTA 10 BUCHOBKY, IIIO BiH MaB IMiJICTABH BBAYKATUCS CBOT il
HEOOXITHMUMHM Ta BYMHHMB TMOCTPUT y MapTiHa B Mexax
camo3axucty. B pe3ynbTaTi #ioro 6ys0 BUIIpaBaaHo.

Bumanok I[umMmepMaHa Tako)X CIPOBOKYBaB JHCKYCiIO IPO
3akoH «BingcToroit cBoro mosmititoy mrTary dnopuma, xoda
3axuct lluMMepMaHa B KIHIICBOMY HiJCYMKY Ha HBOTO HE
NOKJIaZIaBCs. BUKOpUCTaHHS CWIM JIUII  CaMO3axHCTy HE
JO3BOJISUIOCST TUM, XTO MaB MOXIIMBICTh O€3MEYHO YHUKHYTH
HeOe3MeuHol CcHTyallii, BIANOBIAHO JO 3arajJbHOro Ipasa,
OCKUIbKH B TAaKUX BHITaJIKaX 3aCTOCYBAHHS CHJIM HE BBAXKAJIOCS
nificHo HeoOXimHuM. Takum ywHOM, [lumMMepmaH He MaB Ou
npaBa cTpiuiiTH B MapTiHa, sSIKOM BiH MaB 3MOTY YHHUKHYTH
KOHQUIIKTY, a/pke BiH BBaXkaB OM I camo3axucToM. (3riiHo 3
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Under the common law, the use of deadly force in self-
defense was not available to someone who could
retreat safely from a dangerous situation, because the
use of deadly force was not really necessary in that
situation. Therefore, if Zimmerman could have run
away from the altercation, he would not have been
justified in shooting Martin in self-defense.
(Following the maxim that "a man's home is his
castle,” the retreat doctrine does not apply to someone
attacked in his own home.) But Florida, like more than
twenty other states, had abolished the retreat rule to
allow the use of deadly force to meet an attack even if
retreat is possible, as long as the actor is not engaged
in an unlawful activity and is in a place where he or
she has a right to be.

When are police justified in using force?

If a police officer tackles a fleeing bank robber, can he
be convicted of an assault? Of course not. The officer's
exercise of government authority justifies what
otherwise would be a criminal act. The police are
authorized to use force in the performance of their
duties to serve the public interest in enforcing the law
and in protecting people and property. When the
police can act and how far they can go produces
enormous controversy, however. While arresting Eric
Garner for selling cigarettes without a tax stamp, New
York City police officer Daniel Pantaleo restrained
him with a choke hold that resulted in his death; while
being restrained by other officers on the sidewalk,
Garner repeatedly said, "I can't breathe." Ferguson,

BUCIOBOM «Miif aiM — Mosi (oprels», MpaBo BIACTYIy HE
MOLINPIOETHCSA HA THUX, XTO 3a3HAB HAIaay Yy BIACHOMY JOMi).
Opnak @uopuma, SK 1 MOHAA JBAIIATh IHINUX IITATIB,
cKacyBaJia OOOB'SI30K BIJCTYITy, JO3BOJIUBINU 3aCTOCYBAHHS
CHJIM Y BIATIOBiZb HA HAIaJ, HABITh SIKIIO BIACTYIT HEMOMXJIUBUI
3a YMOBH, 110 0c00a HE 3aiMAEThCSI HE3aKOHHOIO isUTHHICTIO Ta
nepedyBae B MiCIIl, 1€ BOHA Ma€ MpaBo OyTH.

Y akux eunaoxax noniyia mae npaeo 3acmocysamu cuny?

Hanpuknan, sxmo momineiickkuii 30uBae 3 HIr rpabbhKHUKA,
KU TiKae 3 0aHKy, Y MOXe BIH OyTH 3aCy/DKEHUH 3a Hamaza?
3BUYaiiHO, 110 HI. 3aCTOCYBAaHHS MOJIIEHCHKUM CIyKO0BHUX
MOBHOBAXE€Hb BUIIPABIIOBYE TE, IO B IHIIOMY BHUIAJKy Oyio O
KpUMIHAJILHUM 3710unHOM. [1i]1 9ac BUKOHAHHS CBOIX 00OB'SI3KIB
MOJTIIIsT Ma€e TMpaBO 3acTOCYBAaTH CHIY, MO0 3a0e3meunTH
JOTPUMAHHS 3aKOHy, a CaMe€ 3axXWCT JIoJIed Ta MaiHa B
CYCITUTBHUX IHTEpECcax.

[IpoTe nuTaHHS PO T€, KOJIU MOl MOYKE 3aCTOCYBATH CUITY 1
AK JaJIeKO 1€ MOXKE 3aiTH, BUKJIMKAE BEIMUYE3HI CYNEPEUKH.
Hanpuxian, nig dac 3arpumanns Epika [aphepa 3a mpopmax
LUrapok 0e3 akmusHoi Mapku odinep mnoxinii Hero-Hopka
Henien [Tanrtaneo, 3acTocyBaB 10 HROTO YAyIUIMBUH 3aXBaT, 10
B KiHIII PU3BEJIO MOTO JI0 CMEPTI POIaBIs. Y TOH 4ac, K iHII1
odillepu CTpUMyBaIM HOTrO Ha TpoTyapi, ['apHep mMOCTIHHO
MOBTOPIOBAB, IO HOMY OpaKye MOBITPSL.

VY wmicteuky @epriocoH, mraty Miccypi, momiueicbkuii Jlappen
Bincon migiiimoB mo Maiikna bpayna micist morpaOyBaHHs
marasuny. [Ipore, mix bpayHom Tta Binconom 3aB'si3anacs
0Oiiika, mmicin sikoi bpayH BTik 3 micust moii. Ha xainb, cBiT4eHHS
OYEBH/IIIB cylepedyaTh OJHE OJHOMY MPO Te, L0 HACIpaB.i
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Missouri, police officer Darren Wilson approached
Michael Brown following the robbery of a
convenience store, a struggle took place between
Brown and Wilson, and then Brown fled; witness
accounts were in conflict about just what happened
next, but in the end Wilson shot the unarmed Brown
at least six times, killing him. Garner and Brown were
African American, and the incidents contributed to the
spread of the Black Lives Matter movement.

These events and numerous widely reported police-
involved shootings raised public visibility of the
dilemma in the justified use of force by police. We
want the police to be able to use force, even sometimes
deadly force, so they can do their job, but we also want
them not to go too far and not to have their judgments
about when and how to use force affected by racial
bias. How can the law help resolve these conflicting
aims? Criminal statutes such as the Model Penal Code
provide that a police officer is justified in using force
when making an arrest if the officer "believes that such
force is immediately necessary." Several requirements
are built into this type of provision. First, the
justification is available to an officer authorized to
enforce the law; a private citizen who tackles a
criminal while helping an officer make an arrest also
may have a justification defense, but its scope is more
limited. Second, the officer must have reasonable
grounds for believing that a crime has been committed
and this person has committed it. A police officer
certainly is justified in tackling the fleeing bank
robber; if the person tackled is actually a bank

cranocs. Bpemrri-pemr, BiicoH BUCTpUIMB y HE030pO€HOTO
Bpayna Gnm3bKo miectu pasis, y pe3ynbTaTi BOUBIIH HOTO.
I'epnep i bpayn Oynu appoamepukaHsMu 1 came 1 IHIUACHTH
NOCTIPUSIIM  TIOIIMPEHHIO pPyXy <«JKHTTS TEMHOIIKIpHX Mae
3HaueHHs». Taki Mojii Ta YUCIICHHI MEPECTPUIKU 3a Y4acTIO
MOJTIIii, MPO SKi IIUPOKO IMOBIAOMIISUTH, TIPUBEPHYIH YyBary
TPOMAJICHKOCTI 10 TPOOIEMH MPABOMIPHOTO 3aCTOCYBAHHS CHUITH
HOJIIIIETO.

Mu nparsemo, 1106 noutiiis Morja 3aCTOCOBYBaTH CUJTY, HaBITh
1HO1 3 JIETaJbHUM HACIIIKOM, 00 SIKICHO BUKOHYBATH CBOIO
po6oty. Ilpore mMu Takox OaxaemMo, 100 MO HE
MepexXoIriIa MEXY, a TAKOX 100 Ha TXHE PIlIEHHS HE BIUIMBAJINA
BJIACHI pacoBi yIepe/DKeHHs. SIKMM YHHOM 3aKOH MOXKe
JIOTIOMOT'TH BUPILIUTH 111 CylepewsnBi npoOiaemMu?

Y TumoBoMy KpUMIHAJIBHOMY KOJEKCI, mepembdadeHo, Mo
MOJTIIECHKUN Ma€ TIPABO 3aCTOCOBYBATH CHITY M1 Yac apeiTy,
SIKIIO BiH BIIEBHEHUH, 10 I1 [Tisl € HEOOX1THOIO Y TAaH1M CUTYaITi.
Lle TBepHKEHHS MICTUTH KUTbKa BUMOT.

Crnouatky  BUIIpaBIaHHS JOCTYITHE JUTST odinepa,
BIJIMOBIIaJIbHOTO 32 AOTPUMAHHS 3aKOHY. ['poMajsHuH, SKUN
nornoMarae odilepy 3aTpuMaTd  3JOYMHIS, TaKOXK MOXKeE
CKOPHCTATUCSl BUIIPABIAHHSAM, OJHAK IOro paMKu 3HAYHO
Bykui. [lo-apyre, mosinelcbKuii TIOBUHEH MaTH Baromi
MiZICTaBU BBaXKaTH, 110 OyJIO CKOEHO 3JI0YMH 1 came I ocola
fioro BunHmiIa. Odinep Mae mpaBo nepeciigyBaTu rpabiKHUKA,
akuil Tikae. IlpoTe, SKIIO mMoMiEeHCHKUI Tepeciiye KIieHTa
0aHKYy, SIKUU 3IKaBCs MOTpadyBaHHs 1 TIKA€ 3 MIIIKOM TPOIIEH,
TO HAsBHICTH OOTPYHTOBAHOTO MEPEKOHAHHS Y MOJILEHCHKOTO
BCE IlI€ € BUIpaBAaHHsAM Ans Hboro. [lo-Tpete, 3acTocyBaHHS
cuiu Mae OyTw HaraiabHOIO HeoOximHicTio. Odinep Moxe
CTPUIATU B 030pO€HOr0 rpabiKHUKA OaHKY, SKUH TIKae 3 Micls
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customer carrying a sack of money who was
frightened by the robbery and running away, the
officer's reasonable belief still provides a justification.
Third, the force must be "immediately necessary"; the
officer may be justified in shooting an armed bank
robber who is spraying bullets while fleeing the scene
of the crime but not a thief who has tricked a bank
teller into giving him money and is giving herself up
to the officer. Often this requirement is qualified by
focusing on whether the officer believed that he had to
use force, even if the belief was not fully supported by
the facts. Fourth, "such force™ must be necessary; the
amount of force must be proportional to the need to
protect the public interest that gives rise to the
justification in the first place.

The controversies about police-involved shootings
especially raise the proportionality requirement. The
law allows the use of deadly force by police but it puts
special restrictions on its use. Statutes vary, but often
deadly force only is permitted if two conditions are
met: First, the crime for which the suspect is being
arrested itself involved the use or threatened use of
deadly force or there is a substantial risk that the
suspect will cause death or serious bodily harm if not
arrested, and second, the officer's use of force doesn't
create a substantial risk of harm to innocent
bystanders. There is even a constitutional dimension
to these requirements; the Supreme Court has held that

37I0YMHY, a HE B IpabDhKHHKA SIKMH OOMaHOM 3MyCHB Kacupa
BiZIaTH oMY TpoIii Ta T0OPOBUIBHO 37aBCsI IPABOOXOPOHIISIM.
Yacro omiHKa I1i€i BAMOTH 30CEPEIIKYEThCS HA TOMY, YU BBA)XKaB
odiuep 3acTOCyBaHHS CHJIM HEOOXIJIHWM, HaBiTh SKIIO IIe
NEepeKOHAHHA HE TOBHICTIO MiATBEpIKYyeTbes (akramu. Ilo-
YeTBepTe, JaHa Cwia Mae Oyrh HeoOXigHa B Tid 4M 1HIIIHA
cutyarii. Jlo Toro », cuia MOBHHHA OYyTH MPOMOPIIITHOIO
noTpedi 3aXUCTy CYCHUIBHOTO IHTEpECY, AKUH € MiJCTaBOO AJIs
il 3acrocyBaHHs B nepiry yepry. Jluckycii om0 CTpuUIsTHUHY 32
Y4acTIO TOJIIIT OCOOIMBO TOCTPO OOTOBOPIOIOTH Ta CTABIISITH
i CYMHIB JOTPUMAaHHS MPUHIIUITY B1ANOBITHOCTI.

3aKOHO/JAaBCTBO  JIO3BOJISIE ~ 3aCTOCYBAaHHS  TOJIIEHCHKUM
3aCTOCYBaHHS CHJIM, OJHAK HaKJIagae 0coOIMB1 0OOMEKeHHs Ha Ti
BUKOPHUCTAHHS. 3aKOHM MOXYTh BIAPI3HATHUCS, aje 3a3BUuail
BUKOPUCTAHHS JIETAIBHOI CHJIM JIO3BOJISIETbCSA JIMIIE 3a
Has;BHOCT1 IBOX YMOB.

[To-niepire, 35104MH, 3a SIKAM 3aTPUMYETHCS TI03PIOBAHUM,
nepeadadae  3acTOCYBaHHs abo  3arpo3y  3acTOCYyBaHHS
CMEPTENbHOI CHJIM, a00 K ICHY€ BHCOKHU PH3HK TOTO, IO
Mi703pIOBaHMM 3aBIaCTh KOMYCh CMEPTI UM CEPHO3HUX TUIECHUX
VIIKOJKEeHb, SKILO Horo He OyJie 3aTprUMaHo.

[To-apyre, Oynb-sike BUKOPUCTaHHS CcuUiu 3 OOKy odiumepa He
MOBUHHO  CTaHOBUTHU  CEpHO3HY  3arpo3y  HEBUHHOMY
nepexoxkomy. Lli BuUMOrM HaBiTb MaloTh KOHCTHUTYIIHHUN
xapakrtep. BepxoBHuii cy/ moctaHOBUB, 110 YeTBepTa momnpaBka
no Koucrurynii CILIA® 103Boisie 3aCTOCYBaHHS CMEPTENbHOT
CWJIH JIMIIE y BUMAAKAX, KOJU odillep Mae IOCTaTHI MiJCTaBU
BB@XXAaTH, 110 MiTO3PIOBAHUMN, SKUN TIKA€, CTAHOBUTH 3arpo3y

sYerBepra nomnpaska 10 Koncrutymii CILIA 3axuinae mrozei Bif oOLIyKiB Ta BUIY4€Hb, sIKI BBAXKAIOThCS HEOOTPYHTOBAHUMHU BiIOBITHO JI0 3aKOHY,
asie BOHa He 3a00poHsie moai0H1 Ail.
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the Fourth Amendment permits the use of deadly force
only where the officer has probable cause to believe
that a fleeing suspect poses a threat of serious physical
harm to him or others, although the Court has been
forgiving of officers' judgment about probable cause
in some circumstances, such as when they are engaged
in high-speed car chases.

Other bodies of law in addition to criminal law are
available to evaluate police conduct. The federal
government can bring criminal charges and victims
themselves can bring civil actions against the officers
and cities under the federal civil rights acts; the
unlawful killing of a suspect is a denial of life without
due process performed "under color of state law.” Or
victims can bring tort actions for intentional or
negligent conduct that results in physical harm. But
the most urgent focus in these cases has been on
criminal law, which suggests its unique importance.
People invest great weight in the judgments that the
criminal process makes. When grand juries refused to
indict the police officers involved in the killings of
Eric Garner and Michael Brown, outrage increased
because many members of the black community
thought the system had failed; in one survey, two-
thirds of African Americans reported little confidence
in the criminal process's investigations.

High-profile events demonstrate that the principles
and rules of criminal law can frame our understanding
of issues such as when police use of force is justified
but they cannot resolve those issues. The Model Penal

CepHO3HMX TUICCHUX YIIKOKEHb JJIS HBOTO Ta IHHIMX OCIO.
Bognowac, cyn BHABISB MNOONAXIMBICTE 10 CYO'€KTHBHHX
OIIHOK o(imepiB MO0 HEOOXITHOCTI 3aCTOCYBaHHS CWJIH B
NEBHUX CUTYaIlisfX, 30KpeMa i 4ac mepeciiayBaHHs.

Kpim, kpumiHaIbHOTO TIpaBa, iCHYIOTh W IHIII TIPAaBOBI HOPMH,
110 JI03BOJISIFOTH OLIHUTH NOBeAIHKY noinii. Tak, penepanbuuit
ypAd MOX€E BHUCYHYTH KpUMIHQJIbHI 3BMHYBAaU€HHs, a cami
KEPTBU MalOTh MPaABO MOAATH UBUIbHI T030BU IPOTH 0(ilepiB
Ta MICT BIJNOBIIHO /10 (peepaabHUX 3aKOHIB IIPO TPOMAJITHCHKI
npaBa. Hampuknaa, He3akoHHe BOMBCTBO II1I03PIOBAHOTO €
M030aBJIEHHAM JKUTTS 0€3 HaJeXHOI CyJ0BOi MpoIenypH,
31HCHEHE MiJ IPUKPUTTAM 3aKkoHY mTaTy. Kpim Toro, xeptu
MOXXYTh TIOJIaBaTH JISTIKTHI MO30BHU 3a HeI0ATy MOBEIIHKY, 110
npusBena 10 Qpi3UUHOT KO IH.

Opmnak HaOUTBITY yBary B IUX ClpaBax Oyja0 CHpSIMOBAHO Ha
KpUMIHAJIbHE TPaBo, 10 CBIMYUTH MPO HOTO YHIKAIBHICTH 1
BOKJIUBICTh. JII0MM TPUAUIAIOTH BENHMKY YBary crpaBam, sKi
MpUIMaIOTh B paMKaxX KpUMIHAJIbHOTO mpotiecy. [licis Toro, sik
Cyl TPHUCSDKHHUX BIIMOBUBCA TPEA'SSBUTH 3BUHYBAYCHHS
MOJTIIEChKUM, sIKI Oysii mpuyeTHi 10 BOuBcTBa Epika ['apHepa
1 Maiixia bpayna, oOypeHHsI CyCITUIbCTBA 3pOCIIo, aJKe OaraTo
YIEeHIB TEMHOUIKIPOi IpoMajy BIAYYJIH, HIO MPAaBOOXOPOHHA
cucreMa Jama 30ii. B Xxomi oOgHOTO 3 ONWTYBaHHA,
adpoamepuKaHIIi MOBIIOMHUIIH, 1 (0) HE TOBIPSFOTH
PO3CIiIyBaHHS B paMKaxX KPUMIHAJIBHOTO MPOBAIKEHHSI.

Pe3onaHcHI mojii MOKa3ywTh, MO NPUHIMIIK Ta CTaHIAPTH
KPUMIHAJIBHOTO MTPaBa MOXKYTh BIUIMHYTH Ha T€, SIK MM 0a4MMO
Taki pedi, SK JOMYCTHUMICTh 3aCTOCYBAHHS CHJIM IOJILIELO;
OJIHAaK IIi CTAaHJIAPTU HE MOXYTh JIaTH OCTATOYHOI BIAMOBiAlI Ha
111 CKJIaJTHI MOpPaIbHO-TIPABOB1 MUTAHHSI.
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Code has an elegant and well-organized provision that
defines when police use of force is justifiable, with
two main sections, two subsections, Six sub-sub-
sections, and two sub-sub-sub-sections. This complex
provision is used to judge the behavior of a police
officer making a split-second judgment on the street
while his life may be in danger. The judgment is based
on evidence and witness testimony that often is vague
and conflicting, and it is carried out by lawyers,
judges, and jurors who bring their own backgrounds,
beliefs, and biases to the issue. And the criminal law's
judgment is judged again by segments of the public
with their own understanding of the prevalence of
crime, the behavior of police, and America’s troubled
history with race. The police and the courts have to act
and the people have to judge, but we ought to keep in
mind the ways in which our judgments are colored and
incomplete.

In what other circumstances is someone justified in
committing a crime?

Self-defense and the exercise of law enforcement
authority are justified because the actor is choosing the
lesser of two evils. It's not good to kill someone who
attacks you, but it is justified to avoid being killed
yourself. Is there a general principle of choice of evils

TunoBuit kpuMiHanbHuiT Koaexc® MicTHTH 106pe opranizoBaHe
MIOJIOKCHHS, SIKE BH3HAYAE, KOJM 3aCTOCYBAHHS CHIIM TIOJIIIIE0
€ TouiTbHUM. Lle moIoKeHHsI MICTUTH JIBa OCHOBHI ITyHKTH, /IBa
MiAPO3IUMA, TICTh MIANYHKTIB Ta JBa miAnyHKTH. Lle
KOMIIJIEKCHE IOJIOKEHHSI BUKOPUCTOBYETHCS JIi BU3HAUEHHS
MOBEIIHKH TOIIEHCHKOT0, SKUH MpUiMae PIillleHHs 32 YaCTKH
CEKYH/IM Ha BYJIHUII1, KOJIU B 1€ MOMEHT MOT0 JKUTTSI MOXKE OyTH
B HeOe3melr.

Take pillleHHS TPYHTYEThCS Ha J0Ka3axX 1 CBIIYEHHSIX CBIIKIB,
AK1 4aCTO € CyNepewsMBUMHU 1 HeuiTkuMHU. [licns yoro pimeHHs
YXBaJIIOIOTh a/IBOKATH, CY/J1 Ta MPUCSIKHI, SIK1 MAIOTh BIACHUMN
JIOCB1JI, TIEPEKOHAHHS Ta YMEpeIKEHHS 00 IbOI0 MUTAHHS.
CymkeHHs KpUMIHAJIBHOTO MpaBa 3HOBY K TaKU OLIHIOIOTHCS
BEPCTBAMHU T'POMAJCHKOCTI, SIKI MarOTh BJIACHE PO3YMIHHS
3JI0YMHHOCTI, MIOBEJIHKYU MOJIIIT Ta CKJIaHOT IcTOPii AMEpPUKHI
I0OA0 pacoBUX MuUTaHb. [IpaBOOXOPOHHI OpraHM Ta CyIH
NOBHMHHI [ISTH, a HApOJ IOBHHEH CYAWTH, OJHAK BaXJIUBO
naMm'aTaTd TpO Te, IO Halll CYHKEHHS MOXYTh OyTH
yHepeKEHUMHU Ta HETOCKOHAIUMH.

3a aKkux 00cmasuHaAx MOMHCHA BUNRPABOAM U CKOEHHA 3104UHY?

CaMo03axyCcT Ta 3JIHCHCHHS IPAaBOOXOPOHHUX OPraHiB
BHIIPABJIaHi, aJuKe cy0'eKT oOupae MeHIIe 3 JBOX JuxX. BOuBatu
Hala/JHHUKA MOraHo, ajie BUIIPABAAHO, SKIIO 1€ HEOOXITHO IS
3aXHCTy BIIACHOTO XHTTsA. UM iCHye B3araii yHIBepcallbHUI

¢ TunoBUi KpUMIHAJIBHUHN KOJIEKC- 1€ 3pa3KOBUH 3BiJl KpUMIHAIBHUX HOPM, 110 PETYJIIO€ 3JI0YMHH Ta BIAMNOBIAHI OKapaHHs, po3po0sieHuit s
yHi(ikanii kpuMiHaabHOTO 3aKkoHOAaBcTBa y CIIA.
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or necessity that justifies other kinds of conduct? The
issue pushes our understanding of criminal law to the
limit and is posed by one of the most famous cases in
criminal law, Regina v. Dudley and Stephens.

In July 1884, Dudley, Stephens, Brooks, and Parker,
the crew of an English yacht, were caught in a storm
and forced to cast themselves off in an open boat
containing no water and no food except for two
pounds of turnips. Dudley, Stephens, and Brooks were
seamen; Parker was the cabin boy. For three days they
had only the turnips to eat. On the fourth day they
caught a small turtle. They had no water except for
rainwater they caught in their raincoats. On the
eighteenth day they had been without food for seven
days and without water for five, and Dudley and
Stephens proposed to Brooks that one of them—
meaning Parker—should be sacrificed to save the rest.
Brooks did not agree, but on the next day Dudley and
Stephens, first offering a prayer for forgiveness, told
Parker that his time had come and slit his throat. The
three sailors survived on Parker's blood and body for
four days, until they were rescued, barely alive, by a
passing ship. When they returned to port Dudley and
Stephens were put on trial for Parker's murder.

If they had not killed and eaten Parker they probably
would have died before being rescued, and Parker,
being the weakest, was likely to have died before them
anyway. In the face of this necessity, was the murder
of Parker by Dudley and Stephens justified?

KpHUTEPiid, IKUI 3MOXKe BUTIPABJIATH IHIII THITHA TOBEAIHKH, KOJIU
fijeTses mpo BUOIP MK 3710M 1 HEOOXITHICTIO?

[MuTanHsa, sKe PO3MIMPIOE MEXI  HAIIOTO  PO3YMIHHS
KPUMIHAJIBHOTO MPaBa, IOCTA€ B OJIHIN 13 HAMBIIOMININX CIIpaBa
y fioro ictopii — «Koponesa npotu dammi Ta CriBeHcay.

VY nunni 1884 poky Hdanni, CriBenc, bpyke 1 Iapkep, eximax
AHTJIICHKOT SIXTH, NOTpPamWwd B IITOPM 1 OyiaM 3MyHIeH1
BHUCAJIUTUCS y YOBEH 0€3 BOJM Ta DTKi, OKpIM KUIOrpaMmy pimu.
Hanni, Ctienc 1 bpykc 0ynu mopsikamu, a [lapkep — roHroro.
[TpoTarom TpbOX JHIB BOHM Majy Jiniie pimy ans bki. Bike Ha
YEeTBEPTUN JIeHb MOPSKU 3JIOBIJIM MaJeHbKy depernaxy. ¥ HUX
He OyJI0 BOJIM, OKPIM JOLIOBO1, IKY BOHM 30Mpalii B IuIaml.

Ha BiciMHamusTuii neras 0e3 Boam Ta ki, Jamm ta CTiBeHC
3anpononyBanu bpykcy BouTH [lapkepa, 1106 BpsTYBaTH pelTy
eKimaxxy. bpykc BigMOBHUBCS, MPOTE HA HACTYNMHHUH NeHb Jlammi
ta CTIBEHC MepeXpecTUBIINCH nepepizanu ropio [lapkepy. Tpoe
MOPSIKIB XapuyBajHcs IUIOTTIO Ta KpPOB'I0 CBOI'O HalapHHUKa
IPOTATOM YOTUPHOX JIHIB, MMOKHU iX JIeAb )KUBUMH HE BPSATYBAB
Kopalelb, 10 MPOTUTMBAB TOB3.

Konu damni ta CTiBeHC MOBEPHYIUCS B IOPT, TO HOCTAIH MEpel
cynoMm 3a BOuBcTBO [lapkepa. [IpoTe, skOu BOHU HE BOWIH 1 HE
3'inu Ilapkepa, To WMOBIpHO O MOMEpJM M€ O TOTO, SK iX
BpsTtyBanu. Kpim Toro, [Tapkep, Oyayuu HaiiciiaOmm, Bce 0HO
nomep Ou panimie 3a HUX. Yu Oyjao BUIpaBAaHUM BOUBCTBO
[Tapkepa 3 ornsay Ha 110 CUTYaIio?

Cyn nocrtanoBuB, 1mo Hi. Ilo-mepuie, 30epekeHHs XUTTA €
BUCOKOIO I[IHHICTIO, IPOTE HE HalBUILIOI0. 30€pEKEHHS JKUTTS —
11e 000B'S30K, OJTHAK HAWUMPOCTIIINM 1 HAWIETIINM 3aBJaHHSIM
Moke OyTH MOXKepTByBaTM HMM. B ymoBax BiiiHM € Oararto
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The court held that it was not. First, preservation of
life is a high value but not a supreme value: To
preserve one's life is generally speaking a duty but it
may be the plainest and highest duty to sacrifice it.
War is full of instances in which it is a man's duty not
to live, but die. The duty, in case of shipwreck, of a
captain to his crew, of the crew to the passengers, all
these duties impose on men the moral necessity, not of
the preservation, but of the sacrifice of their lives for
others, from which in no country least of all, it is to be
hoped, in England, will men ever shrink.

And second, establishing a principle of necessity
would open the floodgates: It is not needful to point
out the awful danger of admitting the principle which
has been contended for. Who is to be the judge of this
sort of necessity? By what measure is comparative
value of lives to be measured? Is it to be strength, or
intellect or what? It is plain that the principle leaves to
him who is to profit by it to determine the necessity
which will justify him in deliberately taking another's
life to save his own. Is this expecting too much of
Dudley and Stephens? The court thought it was not:
"We are often compelled to set up standards we cannot
reach ourselves, and to lay down rules which we could
not ourselves satisfy." Thus even though no ordinary
person would be able to resist the temptation to act as
the defendants did, the law required them to resist

anyway.

Some modern jurisdictions depart from the rule of
Dudley and Stephens and permit a defense of choice

BUIAJIKIB, KOJH OO0OB'SI3KOM JIOAMHU € ToMepTH. OOOB'SI30K
KaliTaHa nepe KOMaH/I010 Ta KOMaH# Mepe MacakupamH i1
gac KopabOenbHOI aBapii oO3HaYae, MO0 JIOAM HE MAaIOTh
MOPAJIBLHOTO O0OB'SI3KY pTYBaTH ceOe, a HABIAKH, BiaBaTH
CBOE JKUTTS 3apaad iHMUX. MU CHojaiBaeMocs, IO JIOAN B
JKOJIHIN KpaiHi, 0cOOIMBO B AHIUIII, HIKOJU HE YXUJISATHCS Bill
I[LOTO BUCOKOTO MOPAIHHOTO IMIIEPATHBY.

KpiMm TOro, mnpuilHATTS NOpUHLUIY HEOOXITHOCTI MOXKeE
JIOTIOMOTTH BIAKPUTH HebOe3neuHi nuio3d. Hemae mnotpebu
TOBOPUTHU TIPO KAXJIMB1 HACTIAKH JIeTari3allii IibOTO MPUHITUITY,
3a sSKUW BeneTbcs OopoThOa. XTo Mae OyTH CyAAe0 Takoi
HeoOXxigHOoCTI? Sk BuMiptoBaTH MiHHICTH XUTTIB? [llo me mae
OyTH cuiia, IHTENEKT YU MIOCh 1HIe? 3TiIHO 3 ITUM TPUHITUIIOM,
OYEBHJIHO, MO0 TOH, XTO OTPHUMYE BHUTOJY, Ma€ TIPaBO
BHUpIIIyBaTH, YU € BUMPABJAHUM IM030aBJICHHS JKUTTS 1HIIIOTO,
00 BpATYBATH BIIACHE KUTTSI.

UYu we 3abarato mu ouikyemo Bim [amm ta Criena? Cyn
BHUPIIIUB, 1110 Hi. YaCTO MU 3MyIII€H1 BCTAHOBIIOBATH CTAHIAPTH
Ta MpaBuUIIa, IKMX caMi HE MOYKEMO JIOCSTTH Ta BUKOHATH. TaKkum
YUHOM, JKOJHA MepeciyHa JI0IMHA HE 3MOrIa O BCTOSITH Mepes
CIIOKYCOIO BUMHUTH TaK, 5K MIJICY/IHI, POTE 3aKOH BUMAaras BiJ
HUX MPOTUCTOSTH B OYb-IKOMY BUITAJIKY.

CyuacHi mpaBoOBi CUCTEMU J03BOJISIOTH BUIIPABAAHHS HAa OCHOBI
JOKTPUHH «MEHIIOIO 3J1a», HE3BAKAIOYM Ha IPHHIIMII,
BusBIeHU# y crpasi Jamii ta CriBeHnca. Y TumnoBomy Koaekci
BKa3aHO, IO «IIKOJa a00 3JI0 SKMX HaMararThCs YHUKHYTH, €
OUIBIIMMHM, HDK Ti, SKMM HaMara€rbcs 3amoOIirTH 3aKOH, IO
BHU3HAUa€ IHKPUMIHOBAHUU 3JIOUMH», TOJI 3aXHCT MOXe OyTH
BUIIPaBIAHUM.

46



of evils where "the harm or evil sought to be avoided
is greater than that sought to be prevented by the law
defining the offense charged" (Model Penal Code) or
where the action is necessary to "avoid an imminent
public or private injury . . . which is of such gravity
that, according to ordinary standards of intelligence
and morality, the desirability and urgency of avoiding
such injury clearly outweigh the desirability of
avoiding the injury sought to be prevented by the
statute defining the offense in issue™ (New York law).
These standards vest the ultimate decision-making
authority about the necessity of acting and the relative
weight of the evils in the court, not the actor. Even if
Dudley and Stephens believe it is necessary and right
to eat Parker, the court subsequently may reject their
defense if, for example, the court finds that the
chances of rescue in time were sufficiently great, or
that, as seamen, they owed a higher duty.

The choice of evils defense also arises in other
circumstances. During his first six months as an
inmate in a Missouri prison, John Charles Green was
gang raped twice. When he reported the attacks to
prison officials, they told him to "fight it out, submit
to the assaults, or go over the fence.” One day at
lunchtime, a group of inmates told him that they would
visit his cell that night and he would submit to them
for sex or they would kill him. At 6:00 that evening he
escaped. At trial for his escape, he attempted to plead
necessity but the court excluded the defense. The
majority of the appellate court also rejected the
defense because he was not avoiding imminent harm

3akoHonmaBcTBO mTaTy Hblo-MOpK BHKOpPHCTOBYE mMOIIGHY
CTpaTerito. Ypsii BCTAHOBIIOE, MO /i MOXE BBaXKATHUCS
HEOOXIHOIO, SKIO BOHA CIPSIMOBAaHA HA YHUKHEHHS! HEMUHYUO1
CycnibHOT 200 MPUBATHOT IIIKO/IH, SIKA € HACTUTBKH CEPHO3HOIO,
mo il 3amo0iraHHs € BAXJIMBIIMM 3a 3araJbHONPHUIAHATAMHI
MOpAJILHUM HOpPMaMH, HDK JOTPUMaHHS 3aKOHY, SIKHH 3a3BHYail
peryJto€e Taki CUTYyaIlii.

Ili cranmapTu HagAlOTh OCTATOYHI TMOBHOBAXEHHS MpPHIMAaTH
pimeHHss moao HeoOximHocti mid. Axmo Hammi ta CriBeHc
BBaXKaloTh, 1110 BOMBCTBO [lapkepa Oyno HEOOXIAHICTB, TO CY[I
3roJIOM MOXK€ BIIKMHYTH IXHIHA 3aXHCT. SIKIIO Cya BU3HAE, 110
[IaHCHU Ha BYACHUU MOPATYHOK Oyl AOCUTH BUCOKMMHU, 200 XK,
K MOPSIKM BOHM MaJli BUIIUIA 00O0B'S30K.

HeoOximHicTh 3aXMCTy BiJl 3amoOiSTHHSA IIKOIW BUHUKAE 1 3a
IHIUX OO0CTaBMH. 3 MEpIIUX IIICTh MICAIIB mepeOyBaHHSA Yy
B's3HUI mTaTy Miccypi, [xorn Yapns3 ['pin aBidui 3a3HaB
rpynoBoro 3reayityBaHHsA. Ilicis Toro, sk 4oJIOBIK TOBIIOMHB
PO 11l HaIaIu TIOPEMHIN aaMiHICTpallii, BOHU TOPAIIA HOMY
OOpOTHCS, MIKOPUTHUCS a00 K MEPETI3TH Yepe3 OTOPOXKyY. SKOCh
i yac 001y rpyna yB'sI3HEHUX CKa3alia oMy, 110 IPUHIYTh 10
Horo xamepH L€l HOYl i YOJIOBIK MOBUHEH 3alHSATUCS 3 HUMU
ceKcoM, iHakmie BoHU Horo BO'toTh. O 18:00 Toro »x Bedopa BiH
BTiK. Ilim wac po3risamy chnpaBu Tpo BTedy, MiACYTHUN
HaMaraBcCsl MIOCHUJIATUCS Ha HEOOXIHICTh HOro pillleHHS, MPOTE
CyJl BIIXWIIMB HOT0 apryMeHT. bulbIIicTh CyA/IiB anensiiHOTOo
Cylly TaKOX BIAXWIMIM 3asBH 3aXUCTy, OCKUIBKM BOHU
CTBEpIKYBalld, WO MIACYOIHUH HE BXHUB 3aXOIiB JUIA
3ano0iraHHs HEMUHYYIM KOl Ta MIr OM TMOBIJOMHUTH BIady
npo norpo3u. Cyans, sikuii BUCIIOBUB OKpEMY TYMKY, 3ayBaXKHB,
10 Takui Kpok OyB OulbllIe ippallioHANbHUHN, apke SKOU BiH
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and he could have reported the threats to the
authorities, but the dissenting judge pointed out the
unreality of that choice; if he reported the incident he
would be targeted for retaliation as a "snitch” and
would have been "as good as dead."

Or consider the hypothetical case of torturing a suspect
to reveal the location of a ticking time bomb and its
real-world parallel in the controversy surrounding the
Bush administration's program of "enhanced
interrogation” of detainees at Guantanamo and
elsewhere. Torture is a federal crime. If waterboarding
and other harsh techniques are torture, could the
agents who engaged in them be prosecuted? In an
infamous memorandum in August 2002, the Justice
Department's Office of Legal Counsel advised that
torture would be justified to prevent a terrorist attack
on the United States. (The authors of the memo also
creatively argued that torture could be justified as a
matter of self-defense—the defense of the nation itself
from a potential terrorist attack.) The Justice
Department subsequently withdrew the memorandum,
and to date the question has not been presented to the
courts.

Cases like these raise the most challenging issues
about criminal responsibility and about the purpose of
the criminal law. In some cases, the law might deter,
discouraging all but the most committed abortion
protestors from illegal activity. But in extreme
situations, is that realistic? Would Dudley and
Stephens sacrifice their own lives and refrain from

3BEPHYBCS JI0 MPABOOXOPOHHUX OPTaHiB, BiH cTaB OW MIIIICHHIO
JUTSL IOMCTH SIK «CTyKaw» 1 (PaKTUYHO MPUPIK cebe Ha CMEepPTh.

3 iHmoro OOKY, PO3IJITHEMO CHUTYAIlil0, KOJH IiJ03PIOBAHOTO
KaTyloTh, 0[O0 /i3HATHCS MICLIE3HAXOPKEHHs OomOu 3
TOJIMHHUKOBUM MexaHi3mMoM. llel creHapiii Takox Mae
peapHUI aHaJIoT y CylepedKax MI0JI0 MPOTPAMHU ITOCHIICHOTO
JIOTIMTY» YB'I3HEHHUX, 3allpOBaKEHOI aaMiHicTpauieto byma B
['yanTanamo Ta HIIUX MICIISIX.

3acTocyBaHHS TOPTYp € ¢efepaqTbHUM 3T0YMHOM. YU MOXKYTh
0ocobm, fKI 3aCTOCOBYIOTH TOPTYpH, OYTH MPUTATHYTI [0
BIJIMOBIIAJTLHOCTI, SKIO KaTyBaHHS BOJIOIO Ta IHIII YKOPCTOKI
METOIW € TOpTypamMHu? VY CYMHO3BICHOMY MEMOpPaHIyMI,
ony6nikoBaHomy B cepriHi 2002, Odic 10opuAMYHOTO pagHUKa
MinictepctBa roctuilii CIIIA pexkoMeHyBaB 3acTOCOBYBATH
TOPTYPH JUIS 3ao0iraHHs TepopucTUUHii araii B CroaydeHux
[lItatax ~ AMepukud.  ABTOpH  JAHOTO  MEMOpPAHIYMY
apryMEHTYBaJIU CBOIO MPOIO3HUIII0 THM, 110 TOPTYPH MOXYTb
OyTH BUIIpaBIaHi, K 3aci0 camo3axucTty. ToOTO 3aXuCT HaIil BifT
MOTEHIINHOTO  TEPOPUCTHYHOTO Hamaxy. IIpore 3romom
MinicrepctBo roctuilii CIIA Bigkmukalo MEMOpaHIyM, 1 Ha
CHOTOJIHINTHINA JIEHb 1€ NMUTaHHS OUIbIIe HE PO3IIAAAIOCT Yy
CyuIL.

VY nomiOHUX BUNAAKax IMIIHIMAIOTHCA HAWCKIAIHINI HUTAHHS
0po KpUMIHAJIBHY BIANOBIJAIBHICTE Ta METYy KPHUMIHAJIHLHOTO
3aKOHOJABCTBA. B okpeMux BUMaJKax 3aKOH MOXKeE CTPUMYBaTH
BiJl HE3aKOHHOI IISUIBHOCTI BCIX YYacHUKIB akilid MpOTeCTy
npoTu abOPTiB, OKpIM HAN3ATATIIMX MPUXWIBHHUKIB. OmHAK
HACKUTbKU 1€ pealbHO B HAA3BUYANHUX CUTYAI[isX?

Yu noxepTtBytoTh [amii it CTiBeHC CBOIM JKUTTSAM 3apajid CBOTO
HanapHuka [lapkepa depe3 cTpax KpUMIHaJIBHOTO MOKapaHHS?
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dining on Parker for fear of criminal punishment, or
because a court had pronounced it wrong to do so?
Probably not. The law seems to recognize its limits,
too. Dudley and Stephens were sentenced to death, but
the sentence subsequently was commuted to six
months imprisonment. An important function of the
criminal law is to declare what is right and wrong, to
develop and reinforce people's moral fiber, and these
cases may serve this purpose more than any other.

Binmosiae ckopinre, Hi yuM Tak. CxXoxke, 3aKOH TEX BU3HAE CBOT
mexi. Jamri ta CriBeHc OynH 3acy/DKEHHI 0 CMEPTHOT KapTH,
OJIHAK 3roJIOM BHPOK OyB 3MIiHEHWH HA IIICTh MICSIIIB
YB'SI3HEHHS.

BaxxnnBoro QyHKIII€I0 KPUMIHAIBHOTO TIpaBa € TOJUICHHS Ha
MPaBWIbHI Ta HEMPaBWIbHI BYMHKHU. [0 TOTO K, BaXKIHUBOIO
CKJIQJIOBOI0 € PO3BMBATH Ta 3MILHIOBaTH MOpabHI SKOCTI
JOJEN.
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Chapter 2. Approaches to Translating Legal Terminology in Popular Legal
Discourse: A Case Study of Law 101 by Jay M. Feinman

2.1 General characteristics of the book

Jay M. Feinman specializes in insurance law, tort law, and contract law. He has received
multiple teaching prizes, authored nine books and published over 60 scientific publications. The
author has published and edited nine books, namely Law 101: Everything You Need to Know About
American Law, Fifth Edition, Law 101: Everything You Need to Know About American Law, Law
101: Everything You Need to Know About American Law, Fourth Edition, Delay Deny Defend:
Why insurance companies don't pay claims and what you can do about it, 1001 Legal Words You
Need to Know, Law 101: Everything You Need to Know About the American Legal System, Second
Edition, Un-making Law: The Conservative Campaign to Roll Back the Common Law, Law 101:
Everything You Need to Know About American Law, Sixth Edition, Law 101: Everything You Need
to Know About the American Legal System.

The researcher belongs to the American Law Institute and various professional
organizations, and also serves as an advisor to United Policyholders. Professor Feinman earned
his B.A summa cum laude from American University and his J.D cum laude from the University
of Chicago, where he was a member of the Order of the Coif and served as Comment Editor for
the University of Chicago Law Review. Professor Feinman serves as Co-Director of the Rutgers
Center for Risk and Responsibility. His leadership extents to chairing sections of the Association
of American Law Schools and acting as an Adviser for the Restatement Third of Torts. At Rutgers
Law, he has held administrative positions as Associate Dean and Acting Dean. In recognition of
his teaching excellence, he has been awarded the Lindback Foundation Award for Distinguished
Teaching, the Warren I. Susman Award for Excellence in Teaching, the Provost’s Award for
Teaching Excellence, and the Daniel Gorenstein Memorial Award. Additionally, he was awarded
the New Jersey Association for Justice Gold Medal for Distinguished Service. “The law is so
complex and voluminous that even the most knowledgeable lawyer cannot understand everything.
Lawyer and professors have not made the law easily available to the public. Legal practitioners
often aim to keep the law secret and inaccessible, similar to priests in obscure religions.”- Jay
Feinman.

In this fifth edition of his widely acclaimed classic, Jay Feinman presents a
comprehensive and updated analysis of the American legal system. Since the release of the fourth
edition, several pivotal legal developments have taken place. The Supreme Court has rendered
significant decisions concerning presidential authority, religious freedom, and individual rights.
Moreover, the judicial system has been shaped by the impact of police shooting and the Black
Lives Matter movement. The increasing prevalence of arbitration often replacing jury trials, has
influenced consumer rights, while internet law remains in a state of ongoing transformation. This
fully updated fifth edition of Law 101 takes into account all of these developments and more, as
Feinman once again presents an extensive introduction to American Law. The book covers all of
the major subjects taught in the first year of law school and examines every aspect of the American
legal heritage, including constitutional law, the ligation process, and the criminal, property, and
contract law.

Feinman cites notable, infamous and even outrageous examples and cases to illustrate
hoe the legal system works. These include the boiling hot coffee that cost McDonald™s $500,00,
the murder case that established the legal definition on insanity in Victorian London, and the
landmark decision in Marbury vs. Madison, which gave the Supreme Court the power to declare
state and federal laws unconstitutional. Understanding legal jargon is essential for learning about
law, an Feinman helps by clarifying concepts like “due process” and “equal protection”, as well
as distinguishing between “murder” and “manslaughter”. In particular, Feinman demonstrates to
readers of all backgrounds that, despite its intricacies and peculiarities, the law can be
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comprehended by everyone. Law 101 is a simple and easy introduction to the American legal
system, ideal for students considering law school, journalists covering legislative proceeding, or
even casual viewers of “court-television” shows. “An amusing and broad overview of the law...
This book should be mandatory reading for journalists, law students, and aficionados of legal
dramas on television.”- Library Journal.

This current (fifth Edition) and outstanding survey book by Jay M. Feinman is a necessary
reading for new readers about American legal system, such as pre-law or law enforcement
students, as it may help them gain a firm knowledge of the basic framework of American system
of law and equity. It seems that students would benefit from combining this book with a good
dictionary of legal terms or phrases, as such specifications will inevitably appear in this readings
that may have previously had a narrower meaning for them, such as in a generic sense, but could
take on a much broader meaning given a more thorough and focused explication.

The book Law 101: Everything You Need to Know About American Law, fifth edition is
a nonfiction book. According to Cambridge Dictionary, nonfiction is the type of book or other
writing that deals with facts about real people or events, not imaginary stories (Cambridge
dictionary, 2019). Identifying the primary characteristics of nonfiction is crucial at this point in
the research process. Above all, writing nonfiction requires the use of actual people, places, and
events. Nonfiction works have to tell true stories. Fictional stories are those that contain made-up
elements. Facts — information that can be verified as true — must also be included in nonfiction
(Study.com). This book belongs to the reference genre. Reference nonfiction books offer pertinent
information on a topic together with resources for further reading. Books in this genre cover any
topic that people could find useful. The paper explains the peculiarities of American law in our
case. Analyzing the author’s unique style, we can see the frequent use of passive constructions that
are not characteristic of the Ukrainian language, the frequent use of semicolons, and the use of
uncommon vocabulary.

The translation of any text must be equivalent, adequate and comply with the norms of
the target language. There may be certain challenges when translating a nonfiction work. First of
all, nonfiction texts focus on presenting facts. Any translated work must portray those facts in the
same manner as the original. This entails learning about law, science, music, and a host of other
subjects in a whole new way. In a short period of time, one is required to learn a whole new
vocabulary that includes technical terms that are not used in everyday situations. To make things
even more difficult, research needs to be done in both languages because the content being
translated needs to be understood before it can be accurately expressed in the second language.
Some books use highly specialized vocabulary, so it's important to look out the equivalent in your
own tongue (Martina Berti¢, 2019).

Thus, based on the foregoing, we can conclude that Jay Feynman's book Law 101:
Everything You Need to Know About American Law is a reference work with all of stylistic
qualities associated with this genre. This book explains the specifics of American law for those
who are interested in it. All of these characteristics contribute to the book's appeal and relevance
to its intended audience.

2.2 Approaches to Translating Legal Terminology in Popular Legal Discourse: A Case Study

of Law 101 by Jay M. Feinman

The term legal discourse brings two terms to mind: language and discourse (Wang
Zhehua, 2019). Legal discourse, simply speaking, refers to the language used in the legal field.
The study of written laws, spoken courtroom exchanges, and even non-verbal components like
tangible evidence are all included in the large field of legal discourse (L.Cheng, M. Danesi, 2019).
Although there are many aspects to legal discourse, we will concentrate on legal terminology in
this research. V.I. Karaban defines term as a linguistic element that represents the concept of a
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specific branch of science or technology. If we go to another source, the term means a word or
expression that has a precise meaning in some uses or is peculiar to science, art, profession, or
subject (Merriam-Webster Dictionary). In this diploma work, let’s focus on legal terminology and
peculiarities of its translation. There are numerous phrases and expressions used in legal
terminology. The book Law 101: Everything You Need to Know About Law, Fifth Edition has a
lot of legal vocabulary, which is common in nonfiction. However, it’s crucial to first consider the
definition, characteristics, and categories of terms. Determining what a legal phrase is another
crucial step. Legal term is a term or expression that conveys an idea from the legal realm of public
life and has a definition found in legal literature (such as scientific and legal works, legal
dictionaries, and legislative acts), (Artykutsa, N.V., 2007).

Consider the term's explicit features. This represents how we will recognize the term in
the text. There is some unique need for legal terms in the modern legal language that need to be
considered during the translation process. Correlation with the designated concept of a special
field, the term’s independence from the context, the availability of the definition, compliance with
terminological standards, rational brevity, functional stability, motivation, stylistic neutrality,
word-forming ability, grammatical correctness is some of these (Artykutsa N.V.,2007). By
outlining the term’s primary attributes, we can quickly identify them in the text. However, we must
keep in mind that these characteristic are not always sufficient to define term. Certain terms are
peculiar to a certain discipline, while others are used in different contexts, according to an
examination of the terminology used be experts in scientific literature, professional speech, and
dictionaries. This suggest that terms have varying levels of meaning specialization.

At this stage of the study, it is necessary to learn more about legal terminology. A
collection of legal terms employed in the legal language, along with theory of regularities in the
terminological content and composition of the legal language, are referred to as legal terminology
(Shestakova S.0., 2018). According to the Artykutsa N. V. a legal term can be classified as general
legal, sectoral, inter-sectoral.

It’s critical to take into account each kind and offer instances. First, let’s look at a general
legal term that is used in all areas of law. For improved comprehension at this point, examples are
crucial: legislation-saxonooascmeo, court-cyo, prosecutor-npoxypop, law enforcement-
npasooxoponni opeanu. All areas of law make use of the aforementioned terminology. These terms
are therefore general legal terms. Let's examine a sectoral term of law that is unique to a certain
area of law in more detail. Here are the following examples: tort liability-yusireno-npasosa
sionosioanvricms, traffic laws-npasura oopooscnvoco pyxy, vicarious liability-cybcuoiapna
sionosioanvricms, parole-ymosno-oocmporose 3einonenns. These all terms relate to different
areas of law and are consider to be sectoral. These all term relate to different areas of law and are
consider to be sectoral. A term used in two or more legal branches is referred to as an inter-sectoral
term. For example: sanctions-canxyii, guilt-suna, evidence-ookasu, trial- cyoosuii posenso. After
examining the instances and analyzing all forms of legal terminology, we can say that this text is
intriguing and distinctive because it uses a variety of terms.

The terms’ linguistic structure must also be taken into account. Based on their linguistic
structure, legal terms are separated into: simple: made up of just one word, for example: verdict,
statute, punishment. Another type is called complex: created by combining words or their
constituents, such as: capital punishment, civil action, criminal responsibility. The final type is
compound terms are terminological combinations that contain two or more words, for example:
juvenile proceeding, district attorney, social condemnation. (Shestakova S.0O). Based on the
foregoing, it is possible to conclude that the linguistic structure and legally relevant standards
previously established can qualify legal terminology.

Latin has an esteemed role in law. At this point in the study, it is critical to explore
Latinisms in law and their significance. Since Latinism is a crucial component of the study, it is
first necessary to define it. According to the Collins Dictionary, Latanism is a word, idiom, or
phrase borrowed from Latin. Along with Roman law concepts, many Latin expressions and legal
dictums have persisted to the present day (Olga Yarantseva). The legal system of the United
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Kingdom and the United States of America are no exception, despite the fact that Roman law had
a significantly less influence on both. However, because our project purpose is to study American
law, we shall concentrate on that area. Latin legal phrases were encountered in the text while we
were translating it. Giving examples is crucial for improved comprehension and motivation. For
example: actus reus- ¢axmuuna snouunna Ois, MeNS rea- snouunnui mamip. The Latinism
mentioned above are common in the jurisdiction. We can conclude that Latin concepts are an
essential component of law when they appear in legal writing.

A legal document differs from other kinds of writings in that it has a direct and profound
impact on human conduct while also providing evidence for the information it includes (Tsareva
I.V.). A legal text's structure and content are created be adhering to the rules of legal procedure
when creating a pertinent draft act, which guarantees the text's coherence, logic and regulatory
clarity. The first stage of the work focuses on analyzing the ways in which statements are combined
within a sentence unity, a complex syntactic whole, and paragraphs. The language of a modern
legal text is characterized by the presence of structures containing a large number of terminological
phrases, each of which has a clearly defined and stable meaning. Considering the needs of
optimality and standardization within the framework of functional, semantic, and stylistic design,
a sentence is the smallest semantic and structural unit in a modern legal text. Sentences are
distinguished be their relative independence, semantic and syntactic completeness, and their ability
to implement legislative instructions. English sentences frequently combine multiple
comparatively separate ideas and contain an overwhelming quantity of information (Slyusar A.S,
Sitko A.V.,2021). Because overloading does not adhere to Ukrainian language conventions, it is
not recommended to maintain this structure during translation. We employ insertion structures,
translation techniques, and the division of a complex sentence into multiple simple ones in order
to attain naturalness in translation. Therefore, when examining a legal text, it is crucial to focus on
its grammatical characteristics.

The process of communicating the substance of legal writings for the purpose of
exchanging legal information amongst speakers of various language is known as legal translation
(Kozachek O.D.,2016). Legal terminology translating is a difficult task that calls for focus and
caution. A translator must also be familiar with the political, social, and cultural quirks of both the
source and target nations in order to provide a translation of the highest caliber. One of the trickiest
problems in linguistics and translation studies is translating legal terms. This is because legal terms
require special attention because they are part of a quickly changing vocabulary that is frequently
used by experts in a variety of sectors, including international legal discourse. The “terminological
explosion”, which occurs in almost every language, is the creation of large number of new terms
(Pshoniak V., Yukhymets, S., 2023). This is particularly noticeable in languages that are now
going through modernization procedures, have only recently increased in prestige, and have
broadened their functional scope. Discover what kinds of challenges and quirks a translator could
run into when translating legal term here.

The primary issue with translating legal papers is that terms in the source text and target
text are not exactly equivalent, which makes dealing with documents written in other languages
challenging, for example: Model Penal Code, deterrence, corporate criminal liability (Loginova
L. V., lvanishchenko O. V., 2021). This particular kind of translation presents challenges for the
translator since they must select a reader-friendly Ukranian counterpart and modify it for
Ukrainian reader. Stable phraseologies are also found in English legal terminology, such as:
Miranda warning or rule, three strikes and you are out, criminal does not pay. However, these
concepts are absent from Ukrainian law, so the translator must reconsider this statement by
locating equivalents in Ukrainian law. Furthermore, there are a ton of terms that are employed as
reductions in English law. This makes the translator's task more difficult because they have to
interpret the statement directly in addition to figuring out the acronyms and reductions. Examples
from our text are as follows: district attorney, Model Penal Code (MPC). This make translation
challenging. Therefore, when translating legal terminology, the translator has a variety of
challenges that could make the translation more difficult. In addition, the style, structural
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organization, and linguistic qualities of legal text of all kinds must always be taken into
consideration when translating them into another language.

In conclusion, one can state that the particular sentence structure, the use of legal
abbreviations, and the availability of equivalents in Ukrainian can influence the translation
methods used for legal writings. One of the most challenging tasks is translating legal texts, which
calls for athrough grasp of the nuances of legal terminology and how to use it correctly, in addition
to a flawless command of the target languages™ lexicon (Loginova L. V., Ivanishchenko O. V.,
2021).

2.3 Translation techniques

The process of substituting an equivalent text in the target language for a text in the source
language is known as translation. The primary goal of translation is adequacy, which is correct
replication of the original’s functional and stylistic elements and the full conveyance of its
semantic content (Balakhtar V.V., Balakhtar K.S., 2011, p.1). The translator must follow the
fundamentals of translation when translating a document. The quality of the text done is
determined by this. The process of translating is intricate and calls for a combination of theoretical
knowledge, practical abilities, a high level of expertise and experience, creativity, and an
awareness of the linguistic and cultural quirks (Haponenko L., 2015, p. 55). Lucia Molina and
Amparo Hurtado Albir's translation techniques will be employed in our research. The following
translation techniques are used by them: amplification, descriptor, borrowing, discursive creation,
calque, literal translation, particularization, adaptation, equivalence (Molino L., A. Hurtado Albir
2002, p. 5). Let's see how these techniques are applied in our text:

Criminal law absorbs our attention in a way that no other body of law does (p.270) -
Kpuminanvue npaso npusepmac nauty ysaey oinvue, Hidxc 6y0b-aKa iHuA 2any3b npasd.

As with strict liability, vicarious liability is more often imposed for relatively minor,
regulatory offenses than for major crimes (p.284) - Ak i y sunaoxy cysopoi éionosioansrnocmi,
cyocuodiapta 8i0no6ioaibHicCmb Yacmiuie HaK1a0aemvCsi 3a BIOHOCHO HE3HAYHI, AOMIHICMPAMUBHI
NPAagoNnoOpPYULeHHS, HIJHC 34 CePUO3HI 3/IOYUHU.

This chapter is designed to help you think in different, more broad-ranging ways about
criminal responsibility (p.270) - ILleit po30in noxauxanuii Odonomozmu 6am NONAHYMU HA
KDUMIHAIbHY 810N08I0AIbHICIb Wupuie i ni0 HOBUM KYIOM.

Judges attempted to individualize sentences to meet the rehabilitative needs of an
individual criminal, prisons offered a wide range of opportunities for education and reform, and
release from prison on parole was based on evidence that the convict had been rehabilitated (p.275)
- Cyooi epaxosysanu nompeodu OKpemux 3104UHYI8 ni0 uyac peabirimayii ma iHOUBIOYAIbHO
nioxXoounu 00 NPU3HAYEHHs NOKAPAHL. B s3Huyi Hadasanu wupoKull CneKmp MOoNCIUBoCmell 0s
oceimu ma peabirimayii, a piuieHHs: NPo YMOBHe-00CMPOKO8e 38LIbHEHHS YX8ANI08ANU HA NIOCMABI
00Kas3i6 ycniuHoi peabinimayii y8 a3ueHoz2o.

The equivalent translation technique was used to translate the examples mentioned above.
By substituting more naturally occurring constructions in the target language, the equivalent
translation approach maintains the original’s meaning and communicative impact. This aligns with
Peter Newmark's functional correspondence principle (Newmark, 1988). This technique enables us
to maintain the text's purpose and emotional effect in addition to its accuracy. This technique
highlights how crucial it is to modify the translation to fit linguistic and cultural circumstances in
order to maximize the communicative impact. Since the speaker in the first example conveys an
emotional and critical stance toward criminal law, modulation is also present. Instead of just
relaying a fact, the phrasing highlights this area's extraordinary level of influence.

To define criminal law, we need to distinguish it from other bodies of law that do something
like that and to distinguish the substantive criminal law from the process that applies it (p.270) -
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Ilpome, ons eaubwoeo po3yminHs, 1020 HeOOXIOHO 8I0OKpeMumu 6i0 IHWUX NPAsosux cgep, wo
OXONIOIMb NOOIOHI NPoOIeMU, A MAKOIIC PO3PIZHAMU Mamepiaibie KPUMIHATIbHEe Npago md
npoyecu, 8 AKUxX 60HO 3acmoCco8y€mbsCAl.

Over time the courts have increasingly recognized that corporate criminal liability is a
special form of vicarious liability (p.284) - 3 naunom wacom y cyoosii npakmuyi dedani wacmiwie
BUSHAYAEMBCA, WO KOPNOPAMUBHA KPUMIHANLHA BI0N0BI0ANbHICIbL € 0COOIUB0I  (HOPMOIO
cyocudiapnoi 8ionoeioanbHoCmi.

The calquing technique, which involves literally transferring linguistic units from the
source language to the target language while maintaining their structure, is employed in the
sentences above. In order to maintain terminological precision. This technique is frequently
employed in legal translation. Calquing can be justified in specialized literature when the target
language already has a well-established tradition of utilizing such structures, claim lan Mason
(2001) and Mona Baker (1992). They stress that is calque does not change the meaning and is still
intelligible to native speakers of the target language, it is effective.

California enacted a statute making it a criminal offense to be a narcotics addict, but in
Robinson the Court held that the statute violated the cruel and unusual punishment clause of the
Eighth Amendment (p.264) - V Kanighopuii 6yno npuiinamo 3aKoH, y SKOMY 3A3HAYEHO, WO
HAPKO3ANEeHCHICMb € KPUMIHATbHUM 3104uHoM. OOHnak y cnpasi Pobincona cyo nocmanosus, wo
yeu 3aKOH NOPYULYE NOTI0HCEeHHs. BocbMoi nonpasku npo sx#opcmoke i Henpagomipie noKapauHsi.

Denunciation reduces crime by reinforcing people s views of the wrongfulness of criminal
behavior (p.261) - V ceow uepey, cycninbhuil 0cyd 310MUHYIE 3HUNCYE DIBEHb 3MOYUHHOCHII
SMIYHIOIOYU NEPEKOHAHHS NPO HENPUNYCIMUMICIb NPOMUNPABHOL NOBEOIHKU NHOOUHU.

A state statute defines theft as, roughly, taking something that doesn’t belong to you
(p.255) - Bionosiono 0o 3akony wmamy, Kpaoixcka 6USHAYAEMbCA, K He3AKOHHEe NPUBIACHEHHS
YYIHCO20 MAUHA.

Theft requires not only that the defendant take someone else’s property but that he do so
with knowledge that the property belongs to someone else (p.257) - s eusnanms kpadixcku
HeOOCmMamHbo auule hakxmy 3a807100IHHIL UYHCUM MAUHOM, 0COOA NOBUHHA YCEIOOMAIOBAMU, WO Ye
MAUHO HANEHCUMb THULOM) .

Of course, prisons were never really treatment centers, and the resources that might have
been needed to fulfill the rehabilitative ideal were never provided, but at least the concept was an
important part of the system (p.260) - 3sicro, 8 sa3nuyi Hikou He VAU CRPABIHCHIMU TIKYEAIbHUMU
yeumpamu, i im He HA0ABANUCA pecyPCU, HeODXIOHI 0151 00CACHEeHHS i0eany peadinimayii.

In the aforementioned cases, literal translation one of the most common techniques in legal
translation was used. This approach preserves lexical accuracy, grammatical structure, and legal
unambiguity in the field of law, where even a slight deviation from the original sentence can lead
to an inaccurate interpretation. Zuzana Honova (2022) notes in her study in Comparative
Legilinguistics that literal translation is often the best approach when reproducing terminology with
a specific legal meaning. By employing this technique, the translator avoids distorted legal meaning
and ensures legal conformance between the source and destination documents.

The Model Penal Code has an elegant and well-organized provision that defines when
police use of force is justifiable, with two main sections, two subsections, six sub-sub-sections, and
two sub-sub-sub-sections (p.275) - Tunosuii kpuminarebhuil kKodekc micmums 00bpe opeaizosane
NOJIOJNCEHHA, K€ 6U3HAYAE, KOJIU 3dCMOCY6AHHA CUTU l’lOJZilﬂé‘IO € aOZ/;iﬂbHZ/lM. l[e NOJIOJMCEHHA
Micmumb 08a OCHOB8HI NYHKMU, 08a NiOPO30inuU, wicms NIONYHKMIE ma 08a NiONYHKMU.

Retributivist theory requires that we know which acts are wrong (p.263) -
Pempubymusicmcvka meopisa Hazonoutye Ha HeoOXiOHOCMI PO3YMIHHSA, SAKI Oii € HE3AKOHHUMU.

When must the police read a suspect his Miranda rights? (p.258) - Konu noniyis nosunna
nosioomumu nioozprosaromy npo Ilpaso Mipanou?

The amplification translation technique, which includes adding explanatory or specifying
components to the translation text that are not directly articulated in the understanding of the
meaning, is used in the instances above. Examples of semantic extension intended to increase a
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translation’s comprehensibility include elucidating the requirements of the idea of retributivism or
perhaps providing an explanation of the term “Miranda rights”. Amplification is defined as the
inclusion of components in a translation that increase the text's accessibility and comprehension for
the intended audience, according to the classification offered in the article “Translation Techniques
Revisited: A Dynamic and Functionalist Approach” (Molina & Hurtado Albir, 2002).

Think about the culpability requirement in light of the purposes of criminal law (p.266) -
Poszenanvmo konyenyiro unu Kpize npuzmy yinet KpUMIHAIbHO20 NPasd.

Tom, Dick, and Harry can be prosecuted for the crime (p.255) - Omorce, Toma, /lika ma
L'appi moocyms npumseHymu 00 KpUMIiHAIbHOI 610n08I0ANbHOCHIL.

The modulation technique is employed in these examples because, rather than presenting
the content directly, the point of view is altered to present reasoning within a larger legal category,
specifically the assessment of guilt through the lens of criminal law’s purpose. This is an illustration
of conceptual rethinking, which is the process of expressing an idea without taking it literally and
instead be altering the presentation’s logic without sacrificing its content. When a translation
“moves from the linguistic level to the logical or cultural level”, Peter Newmark claims that
modulation is employed (Newmark, A Textbook of Translation, 1988, p.88).

Legal phrases were translated using a variety of techniques, including amplification,
modulation, literal translation, calquing, and others. Certain trends emerged from the study of the
translated units: techniques that guaranteed the highest level of accuracy and adherence to the target
language's established norms were the most successful. Since legal terminology is highly
standardized and many terms have established translations, equivalent translation was the most
often utilized technique. This technique guaranteed precision, clarity, and adherence to the law.
Alternative techniques were mostly employed when there was no comparable or when clarification
was required. For instance, amplification made the information easier for the receiver to understand,
and modulation enabled us to modify the contented to the specifics of the target legal system.
Because it could precisely and effectively express legal notions, comparable translation turns out to
be the most fruitful.
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Conclusions

In our course of the study, we analyze the linguistic nature of terminology, in particular,
legal terminology, and outline its main features, types and identification criteria. This article
establishes that legal terminology is an important component of the professional language of law,
since it ensures accuracy, unambiguity and normativity of legal concepts within a particular legal
system. Legal terminology is unique in that it is closely related to the national legal system, which
makes translation extremely difficult because it necessitates both linguistic and profound legal
knowledge from the translator.

Particular attention was paid to identifying the main ways of translating legal terms from
English into Ukrainian. The main challenges pertaining to the distinctions between the legal systems
of the United States and Ukraine, as well as between the linguistic conventions of both legal cultures,
were determined by analyzing the original text Law 101: Everything You Need to Know About
American Law and its incomplete translation. The work led to the application and descriptor of the
following translation techniques: equivalent translation, calquing, modulation, literal translation. The
context, the target text's pragmatic requirements, and the term’s nature all influence how they are
used.

This study has demonstrated that a complete approach that considers both language and legal
considerations is the most successful technique for translating legal terminology. The translator must
employ compromise techniques, such as the use of descriptive constructs or extra explanations,
because some terms in Ukrainian lack direct equivalents. The official business nature of the text must
be preserved while maintaining stylistic consistency in order to attain a high degree of equivalency.

This analysis shows that the most commonly applied method in translating legal terminology
is Established equivalent (64%). This reflects the importance of using standardized and officially
recognized terms in legal translation. Legal texts require precision and consistency, and established
equivalents ensure that the translated term carries the exact same legal meaning as the source term.
In contrast, Modulation is the least frequently used technique (8%). This is likely because modulation
involves shifts in perspective or cognitive category, which may introduce ambiguity or risk in legal
contexts. Since legal language must remain precise and unambiguous, translators tend to avoid such
transformations.

Thus, the result of the study confirm that the translation of legal terminology is a complex
and multilevel process of the context, functions of terms, and legal realities of both languages.
Furthermore, to accurately conveying meaning, the use of suitable translation techniques helps
maintain the text’s communicative and legal sufficiency.
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Appendix A

Translation techniques

'

= Calque = Literal translation - Modulation = Amplification
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