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OCOBJIMBOCTI 3AJITYYHEHHA CBIIKA Y
I'oCliIOJAPCBKOMY HPOLECI

XarTHiok Harauisa CepriiBHa

npocdecop kadeapu myOIIIHOTO Ta
MPUBATHOTO TIPaBa, J1.10.H., Ipodecop
@dakynpTeTy MpaBa Ta MXHAPOJAHUX BIAHOCUH
KuiBcwkoro yniBepcurery im. b. I'pinuenka

Haymenko SIna BitajiiBHa

cTyaeHTka 4 kypcy, rpynu [1P6-1-18-40.1
dakynpTeTy MpaBa Ta MDKHAPOJAHUX BIAHOCUH
KuiBcwkoro yniBepcurery im. b. I'pinuenka

31 3miHamu 10 ['ocnomapceko-TipoiiecyaibHoro kojaekcy Ykpainu (mami — ['TIK
VYkpainn), mo HaOpanu yuHHOCTI 15 rpyaus 2017 poky CBiioK OyB BKIIOYEHUH Y
CYJIOBUH TpoIleC B SKOCTI MOro ydyacHHWKa. Bijirak, BIAMOBIAHO JO MOJOXKEHb CT. 62
I[TIK VYkpainu ydacHHMKaMu CyJOBOTO IPOIIECY OKPIM YYaCHUKIB CIpaBU Ta ix
MIPEICTaBHUKIB, BU3BHAIOTHCS MOMIYHUK CYJIJIl, CEKpETap CyA0BOI0 3aCiJaHHs, Cy0BHIA
PO3MOPSIIHUK, CBIJOK, €KCIIEPT, EKCIEPT 3 MUTAHb MPaBa, MepeKiiagay, CremiaiicT.

[Tonoxenns crarti 66 I'TIK Ykpainu BU3Ha4aroTh, O CBIAKOM MOXE OyTH Oy/ab-
dKa Jle3qaTHa oco0a, sSKiil BiAoMl OyIb-gKi 0OCTaBUHH, 110 CTOCYIOTBHCS CIIpaBH, Ta
BCTAHOBIIIOIOTh 000B’A30K 3 ABUTHUCS 1O CyJly 32 BUKJIMKOM y BU3HAUYECHHMII Yac 1 1aTu
MpaBIUBI MOKa3aHHS PO BiIOMI ili oOcTaBuHU. He NUBISYUCH HA 1€ TOCTIOAAPCHKO-
MpoIeCyaTbHUM 3aKOHOAABCTBOM TAKOX IMependaueHi 0OMeXeHHS 100 0CO0U, sKa
MOX€ BUCTyMaTh CBiAKOM. Tak, BiAMOBIIHO a0 TosioxkeHb cT. 67 T'TIK VYkpainu,
HEJIOTOPKAaHUMHM € TAEMHUIISI Hapaa4oi KIMHATH 1 TAEMHHUIIS CIIOBI/II, @ B IKOCT1 CBIJKIB
HE MOXXYTh BUCTYIIATH: HeAle3aTHI (i3HuHI 0COOH, a TaKOXK 0coOH, SIKi mepedyBaroTh
Ha 00JIIKY Y4 Ha JIIKYBaHH1 y TICUX1aTpUYHOMY JIIKYBaJIbHOMY 3aKJIa/ii 1 HE 3/1aTHI uepe3
cBOi (i3uyHl ab0 TMCHUXIYHI Baau TMPaBWIBHO CHpUMMAaTH OOCTaBHHH, 10 MAalOTh
3HAYCHHS JUIS CIIpaBH, a00 JaBaTH IOKAa3aHHS; OCOOH, SKI 32 3aKOHOM 3000B’s3aHi
30epiraTd B TA€EMHHII BiIOMOCTi, 110 OyNlu MOBIpeHl iM y 3B’A3Ky 3 HaJaHHSIM
npodeciitHoi 1ornomMoru abo Mociyr, TOIIO.

3 orJisiy Ha (pakT 3aTy4eHHsI HOBOTO yYaCHUKA MPABOBIIHOCHH € IOCUTD JIOTTYHUM
BU3HAYUTH 00CAT Horo mnpaB Ta 000B’a3kiB. YactuHoto 4 crarreto 66 I'TIK Ykpainu,
CBIJIKY TapaHTYEThLCS MPABO AaBATH MTOKA3aHHS PiTHOI0 MOBOIO 200 MOBOIO, KOO BiH
BOJIOJIi€, KOPUCTYBATUCS TUCHMOBHUMH 3aITUCAMHM, BIIMOBUTHCS BiJl TaBaHHS IMMOKa3aHb
y BWIMAaJKaX, BCTAHOBJICHUX 3aKOHOM, a TaKOX IpaBO Ha KOMIICHCAIliI0 BUTpaT,
OB’ SI3aHUX 3 BUKJIMKOM J0 CY1y.

[Nocriogapcbko-TiporiecyaibHUN KOJIEKC YKpaiHU OyJI0 TaKoXK JOTIOBHEHO HOBUM
3aco00M J0Ka3yBaHHA - TokazaHHsIMU cBinka. Hosa pemaxitis I'TIK Ykpainu y ct. 13
tad. | cT. 74 mepenbavae MPUHITUI 3MarajJbHOCTI CTOPIH, 3T1THO SIKOTO KO>KHA CTOPOHA
MOBMHHA JOBECTH OOCTaBWMHH, SKI MArOTh 3HAYEHHS JUIS CIPaBU Ta Ha SKI BOHA
MOCWJIAETBCS K Ha IMIJICTaBy CBOIX BUMOT abo 3amepedeHb. Cyj BCTaHOBIIOE
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HasBHICTh a00 BIJCYTHICTh OOCTaBHH, 110 OOIPYHTOBYIOTH BHMOTH 1 3alepeyeHHs
YYaCHHKIB CIIPaBH, Ta IHIIMX 00CTaBHUH, K1 MAIOTh 3HAYCHHSI JIJIsl BUPIIIICHHS CTIPaBH,
Ha MIJICTaBl TaKUX 3acO0iB SIK MHUCHMOBI, PEUOBl 1 €JIEKTPOHHI JOKa3U; BHUCHOBKU
EKCIIepTiB; MOKa3aHHS CBIJIKIB.

[Toxazanust cBigka, BiAmoBimHO 10 mnoJoxkenb cr. 87 [TTIK Vkpainu, me
MOBIIOMJICHHSI TIPO BiZJIOMI HOMY OOCTaBHHHM, SKi MAlOTh 3HAUEHHS JUIA CIIPaBH, SKE
srigHo 3 4.1 c1.88 I'TIK VYkpainu BukiagaeTbcs y mucbMoBid (opmi. BaxinBoro
OCOOJIMBICTIO MPABOBOTO CTaTyCy CBiJIKa € Te, 10 BIH HE MOXE 3HAHOMUTHUCS 3
MaTepiajamMu CIpaBU, 3asIBISITH KJIOMOTAHHS TOIIIO.

[Nocriogapebke mporiecyaibHe 3aKOHOAABCTBO MICTUTh BHUMOTH, BIJIOBITHICTD
SAKUM, 3a0€31euy€e BUBHAHHS CYyI0M MIOKa3aHb SIK HAJIEXKHI Ta IOMYCTUMI JJOKa3H. 3asiBa
CB1JIKa IMMOBMHHA MICTUTH TaKy 1H(opmarlito: iM’s (Mpi3BHILE, IM’S Ta TI0 OATHKOBI),
Miclle TpOXMBaHHsS (TepeOyBaHHs) Ta Miclie poOOTH CBiJKa, IOIITOBUN 1HJEKC,
11eHTUdikaiiHuii Ko CBi/IKa 3a MOro HassBHOCTI a00 HOMEP 1 cepisi macrnopTa, HOMEPH
3aco01B 3B’SI3KYy Ta aIpeCH €JIEKTPOHHOI MOIITH (32 HAsIBHOCT1), 00OCTaBUHHU, MPO SIKI
BIJIOMO CBIJIKY, JDKepesla OO0I3HAaHOCTI CBIJKa IMIOAO LMX OOCTaBHH, a TaKOX
MIATBEPKEHHSI CBIIKA MPO OOI3HAHICTh 13 3MICTOM 3aKOHY ILIOAO KpHUMIHAJIBHOI
BIIMOBIATBHOCTI 32 HaJaHHS HEMPaBAUBUX MOKa3aHb Ta MPO TOTOBHICTh 3’ SIBUTHCS
70 cyay 3a oro BUKIMKOM. [liamuc cBigka mocBiauyeThcss HOTapiycoM. PozymMHuM
aCTEeKTOM IPOILIECyaIbHOTO CTAaTyCy CBiJIka B FOCIIOAAPCHKOMY TMPOIIECi € Te, 0 Ha
nificTaBl MOro MoOKa3aHb CYyJAOM HE MOXYTh BCTaHOBJIIOBATHUCA OOCTaBUHH, SKI
BUIMIOBITHO JIO0 3aKOHOJABCTBa a00 3BHYAIB JIJIOBOIO OOOPOTY BITOOpPaKAIOTHCS
(0OIKOBYIOTBCS) Y BIMIOBITHUX IOKYMEHTAX.

Crarrero 89 I'TIK Ykpainu BCTaHOBIIOETHCS TOPSAIOK BUKIUKY CBinka. Buxmmk
B1I0YBA€THCS 3a 1HILIATUBOIO CyJy a00 3a KJIOMOTaHHSM ydYacHHKa CIpaBH y pasi,
AKIIO OOCTaBMHHU, BHUKJIAQJICHI CBIIKOM Yy 3asiBl, Cylepedarb IHIIUM J0Ka3zaM ado
BUKJIMKAIOTh y Cyly CYMHIB IIOJIO iX 3MICTY, JIOCTOBIPHOCTI YA MOBHOTH Ha MI1JCTaBI
yxBaJu [2]. 3akoHOaBUO TiepeadavYeHa MOKIIUBICTD MOKJIAJICHHS CYJIOM Ha y4aCcHUKaA
cripaBu 000B’ 513Ky 3a0€3IMEUNTH SIBKY CBIJKa JI0 CYy.

Takum ynnoMm, I'TIK Ykpainu BU3Hauae NopsiA0K HalaHHS MOKa3aHb y CIpasl, 10
CKJIaJIa€ThCs 3 JIBOX eTamiB. Ha mepiioMy mokaszaHHs cBijika mae OyTu odopmiieHe
TUIBKM B MUCHBMOBIA HOTapiaibHIA QopMi SIK 3adBH, IO MOBUHHA MICTUTH HU3KY
00OB'SI3KOBUX pEKBI3UTIB. LlikaBUM € Te, M0 TOCHOAAPCHKUM MPOILECYATbHUM
3aKOHOJIABCTBOM HAJIA€THCS MOKJIUBICTH TUCHMOBOTO ONMUTYBAHHS YYACHUKIB CIIPAaBH
gk cBizkiB. Tak, 3rigHo ct. 90 I'TIK Ykpainu, yyacHUK cripaBu Ma€ paBoO MOCTABUTH
B IMEpIIi 3asBl MO CyTI CIIpaBu a00 y JOJATKy JI0 HEi He OLIbIle JECITH 3aluTaHb
IHIIIOMY YYaCHHKY CIpaBH NpO OOCTaBUHU, IO MAalOTh 3HAYEHHs s crpaBu. Ha
nymky T. CredaniB, mpakTuyHa peaizallisi i€l HOBEJIU BUKIUKAE BEJIMKI CYMHIBH.
dakTU4HO 3 11 3MICTY BOAYA€ETHCS, IO HA CB1JIKA MOKJIAIAE€THCS 000B’ 30K 3’ ICyBaHHS
TOTO, YM MaIOTh 3HAYEHHS JUJIsl CIIpaBU OOCTaBUHH, MPO SIKI MOTO 3aMUTYy€ 1HIIMMA
YYaCHHUK, ajie¢ TOJIOBHA pOJIb B OLIHII OOCTaBUH HAJIEKUTh CyJy, a HaAMIpHA
JUCIO3UTUBHICTh CTOPIH Y FOCTIOAAPCHKOMY MPOIIEC] CTBOPIOE YUMAJIO MOXKIUBOCTEH
JUTsl HeloOpocoBICHUX yuyacHUKIB [3]. Ha iHmoMy erami cyja Ha MiJIcTaBl 3BE€pHEHHS
OyIb-5IKOi 31 CTOPIH CIPaBH BCTAHOBIIIOE CYNEPEUYHICTh MK HOTApiajJbHOIO 3asBOIO
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CBIJIKA Ta IHIIMMM JIOKa3aMH IO CIpaBi, Y HASBHOCTI CYMHIBY WIOJO 3MICTY,
JIOCTOBIPHOCTI, ITOBHOTH TaKUX JOKAa3iB.

Ha nymky O. [yxoBHoi, B I'TIK VYkpaiHu 9iTKO periamMeHTOBAHO MPOLEAYPY
HaJaHHS CBIJKOM CBOiX TIOKa3aHb 13 METOI0 HEIOMyIIeHHS Oe3MiACTaBHOTO
3aTSTYBaHHS CYJIOBOTO MPOIIECY, 3JIOBKHBAHHS CTOPOHAMH CBOIM IMPOIECYaIbHUM
MIPABOM 13 MOCHJIAHHAM Ha 3MarajibHICTh CYJJOBOTO MPOIIECY Ta CIPUSHHS CyAy B 300pi
BIIMOBITHUX MTOKa3iB [4]. 3 MeTO HE TMOPYIICHHS IpaB JIIOJWHH, BCTAHOBJICHUX
KoncTutytiero, 3akoHomaBelb nepeadadae HasBHICTb HOPMH, sSKa rapaHTye 0co0i1
npaBo He posrosionryBaTu Bigomocted cr. 68 I'TIK Vkpainu BITHOCUTH MOKa3aHHS
mo10 cebe, WICHIB CiM’1 UM OJM3bKUX POJAMUIB, SKI MOXYTh TATHYTH HOPUIUYHY
BIJIMOBIAQIBHICTD JIJI1 HHOT'O a00 TaKMX YICHIB CiM’1 UM OJIM3BbKUX POIUYIB.

OTxe, BBEJICHHS IHCTUTYTY MOKa3aHb CBIAKIB B TOCIOJIAPCHKOMY Ipoliect Y KpaiHu
€ JIIEBUM 3acO000M JIOKa3yBaHHS, SKUWA CIHpHUS€ NPUUHATTIO 00’ €KTUBHOTO 1
cipaseyBoro pimeHHs y cupasi. HoBa penakiis ['TIK Ykpainu neransHo BU3HauUae
TIOPSIIOK 3aTyYCHHS CBiAKA I HAJAaHHS HUM IMMOKa3aHb, IETATI3y€ MOPSIOK JTOMUTY
Ta ONMUTYBAHHS YYACHUKIB CIIPaBHU SIK CBIJIKIB, Mepen0avae HACIIIKU HESIBKU CBiJIKa B
cynoBe 3acimanHs. OKpiM TOTO, 3aKOHOM PETJIAMEHTYEThLCS TIPOIeTypa BUKOPHUCTAHHS
HUMH IMCbMOBHX 3aIMCIB Ta JOMUT CTOPIH, TPETIX 0C10, iX MPEACTABHUKIB SIK CBIJKIB.
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