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SANCTIONS AND INTERNATIONAL  
PRIVATE CONTRACTS:  

NAVIGATING PUBLIC POLICY CONSTRAINTS 
AND THE PRINCIPLE  

OF PACTA SUNT SERVANDA

Problem. The interaction between 
international sanctions and private con-
tractual obligations has emerged as a 
critical issue in contemporary private 
international law. The increasing use of 
economic sanctions as instruments of 
geopolitical influence has significantly 
affected cross-border commercial rela-
tions, undermining the predictability 
and stability traditionally ensured by 
contractual frameworks. In this con-
text, sanctions introduce legal and prac-
tical uncertainties that challenge the 
effective performance of international 
contracts and call into question the re-
silience of the principle of pacta sunt 
servanda.

Unlike traditional commercial risks, 
sanctions originate from public law 
measures imposed by states or inter-
national organisations and operate be-
yond the control of contracting parties. 
Their extraterritorial application, rapid 
evolution, and often unpredictable na-

ture complicate contractual planning 
and risk allocation [4, 11]. As a result, 
parties to international contracts are in-
creasingly exposed to situations where 
performance becomes legally prohibit-
ed, factually impossible, or economically 
unreasonable.

This development necessitates a 
reassessment of the balance between 
contractual autonomy and public policy 
constraints. In particular, it raises the 
question of how private international 
law should respond to the growing in-
terference of mandatory rules, such as 
sanctions regimes, in contractual rela-
tions. This issue is of both theoretical 
significance and practical relevance, 
as it directly affects the functioning of 
international commercial relations and 
the effectiveness of legal regulation in 
cross-border transactions.

Analysis of recent research and 
publications. The legal implications 
of sanctions in private international law 

© Levchuk I., Kushevska N., Zhorova D., 2026
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have been examined in the works of 
both Ukrainian and foreign scholars. In 
particular, issues of contractual non-per-
formance under sanctions have been an-
alysed by M. Azeredo da Silveira [9], 
M. Schmidt-Kessen [10], and F. Borto-
lotti [11], who focus on the application 
of force majeure and hardship doctrines 
in international trade.

Ukrainian scholars, including 
A.S. Dovgert [12] and V.M. Kosyno-
ha [13], have contributed to the doctri-
nal understanding of party autonomy 
and the public policy exception, which 
play a central role in determining the 
limits of contractual freedom. At the 
same time, international instruments 
such as the UNIDROIT Principles [4] 
and the CISG [5] provide a normative 
framework for addressing contractual 
disruptions caused by external factors.

Despite the existing body of re-
search, several aspects remain insuffi-
ciently explored. In particular, there is 
no unified approach to the legal quali-
fication of sanctions as force majeure, 
hardship, or supervening illegality. 
Furthermore, the interaction between 
sanctions regimes and the principle of 
pacta sunt servanda requires further 
clarification, especially in the context of 
judicial and arbitral practice.

Objective. The purpose of this ar-
ticle is to analyse the impact of inter-
national sanctions on contractual ob-
ligations in private international law 
through the prism of the principle of 
pacta sunt servanda.

To achieve this purpose, the article 
aims to:

– examine the legal nature of sanc-
tions as external constraints on contrac-
tual performance;

– determine the conditions under 
which sanctions may be qualified as 
force majeure, hardship, or superven-
ing illegality;

– analyse judicial and arbitral prac-
tice in sanctions-related disputes;

– assess the role of contractual 
mechanisms and sanctions compliance 
in risk allocation;

– identify the limits imposed by pub-
lic policy on the principle of pacta sunt 
servanda.

The scientific novelty of this re-
search lies in a comprehensive re-eval-
uation of international sanctions as a 
multidimensional legal phenomenon 
that simultaneously functions as force 
majeure, hardship, and an expression of 
overriding mandatory rules, with par-
ticular emphasis on their systemic im-
pact on the balance between contractu-
al autonomy and public policy in private 
international law.

Discussion and results. The prin-
ciple of pacta sunt servanda consti-
tutes one of the cornerstones of private 
international law (PIL), governing pri-
vate legal relations involving a “foreign 
element” [1]. It ensures the binding 
force of contractual obligations and 
guarantees stability and predictability 
in cross-border commercial transactions 
[2,4]. 

This principle is closely linked to 
party autonomy (lex voluntatis), which 
allows parties to determine the applica-
ble law to their contractual relations, 
as provided in Article 5 of the Law of 
Ukraine “On Private International Law” 
[1]. At the same time, the binding force 
of contracts is not absolute and may be 
limited by mandatory rules and public 
policy considerations.

In contemporary conditions, sanc-
tions and embargoes have emerged as 
significant external factors that may 
disrupt contractual performance. As 
instruments of state policy, they pos-
sess overriding normative force and 
may qualify as mandatory rules with-
in private international law [10]. Their 
application demonstrates the tension 
between contractual stability and the 
need to protect fundamental state in-
terests [13]. 

The public policy exception plays a 
key role in this process, as it allows for 
the refusal to apply foreign law where 
its consequences would be incompati-
ble with the fundamental principles of 
the legal order of the forum state [1]. 
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Thus, sanctions should be regarded not 
merely as external constraints, but as 
an integral element of the legal mech-
anism that determines the limits of the 
principle of pacta sunt servanda.

 At the same time, private interna-
tional law distinguishes between the 
positive and negative dimensions of the 
public policy exception. The positive 
dimension concerns the application of 
overriding mandatory rules of the fo-
rum state, which apply irrespective of 
the law otherwise governing the con-
tract [13]. Sanctions constitute a clear 
example of such rules, as they reflect 
essential public interests and cannot 
be derogated from by agreement of the 
parties [10].

Accordingly, even where parties 
designate foreign law as applicable to 
their contract, the application of such 
law may be restricted where it conflicts 
with mandatory sanctions provisions. 
This demonstrates the hierarchical rela-
tionship between contractual autonomy 
and public policy in contemporary pri-
vate international law.

However, the absence of a unified 
international approach to the legal qual-
ification of sanctions continues to create 
uncertainty and fragmentation in judi-
cial and arbitral practice.

The impact of sanctions on the 
performance of contractual obli-
gations. Impossibility or illegality 
of performance. International sanc-
tions increasingly operate as unforeseen 
events. They may render the perfor-
mance of contractual obligations im-
possible or unlawful. Their legal effect 
is commonly analysed through the doc-
trines of force majeure and supervening 
illegality, which provide mechanisms for 
addressing non-performance caused by 
external circumstances [11].

For sanctions to qualify as force ma-
jeure, the impediment must be beyond 
the control of the parties, unforeseeable 
at the time of contract conclusion, and 
unavoidable in its consequences [4]. In 
particular, where the performance of a 
contract requires a public authorization 

that cannot be obtained due to sanc-
tions, performance may become legally 
impossible.

Under the UNIDROIT Principles of 
International Commercial Contracts, a 
party affected by force majeure is ex-
empted from liability for damages [4]. 
However, such an exemption does not 
automatically terminate the contract. 
The other party retains the right to ter-
minate the agreement under the condi-
tions provided by applicable legal instru-
ments [4]. Sanctions may also give rise 
to supervening illegality, as they repre-
sent mandatory rules and expressions 
of public policy [9]. Where contractual 
performance is directly prohibited by 
sanctions, the contract may be declared 
unenforceable or null and void. At the 
same time, if the impediment is tempo-
rary, performance may be suspended for 
the duration of the sanction regime [4].

Hardship as a consequence of 
sanctions. In contrast to force ma-
jeure, sanctions may also constitute 
hardship where performance remains 
possible but becomes excessively bur-
densome. This occurs when sanctions 
significantly increase the cost of per-
formance or substantially reduce the 
value of the contractual benefit for one 
of the parties [4;11]. Hardship does not 
amount to non-performance and there-
fore does not excuse the party from lia-
bility. Instead, the disadvantaged party 
is entitled to request renegotiation of 
the contract to restore its equilibrium 
[4].  According to the UNIDROIT Prin-
ciples, if the parties fail to reach an 
agreement within a reasonable time, a 
court or arbitral tribunal may adapt or 
terminate the contract [4]. This mech-
anism reflects a more flexible approach 
to contractual stability, allowing the 
principle of pacta sunt servanda to co-
exist with changing economic realities.

Financial penalties and payment 
restrictions. Financial sanctions repre-
sent one of the most significant forms 
of interference with contractual rela-
tions. Measures such as asset freez-
ing, payment restrictions, and banking 
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prohibitions directly affect the ability 
of parties to fulfil monetary obliga-
tions [9]. For example, asset freezing 
may prevent the transfer of funds even 
where the underlying contractual ob-
ligation remains valid. This creates a 
situation in which performance is effec-
tively blocked, necessitating the use of 
contractual safeguards and alternative 
payment mechanisms. 

Judicial and arbitration prac-
tice. Judicial practice confirms the seri-
ousness of such restrictions. In particu-
lar, courts have recognized that sanc-
tions may limit financial claims, includ-
ing the right to receive interest where 
payment channels are unavailable due 
to sanctions restrictions [6]. These de-
velopments highlight the importance of 
sanctions compliance as a key element 
of contractual relations. In modern prac-
tice, compliance mechanisms include 
due diligence, risk assessment, and 
contractual clauses designed to prevent 
violations of sanctions regimes.

Judicial practice plays an important 
role in interpreting and applying legal 
norms in sanction-related disputes. Al-
though court decisions are not formally 
recognised as sources of law in civil law 
systems, they contribute to legal cer-
tainty by clarifying the application of 
statutory provisions [8]. In common law 
jurisdictions, judicial precedent plays a 
decisive role. For example, in Ministry 
of Defence v International Military 
Services Ltd, the court held that a 
sanctioned party may be deprived of the 
right to receive interest for the duration 
of the sanction regime [6]. This case 
demonstrates that sanctions may sig-
nificantly limit contractual rights, even 
where such rights have been confirmed 
by judicial or arbitral decisions. It also 
illustrates the dominance of public pol-
icy considerations over private contrac-
tual claims.

A notable example is Banco San 
Juan International Inc v Petróleos 
de Venezuela SA [2020] EWHC 2937 
(Comm), where the court addressed the 
impact of US sanctions on payment ob-

ligations. The case demonstrated that 
even where contractual obligations 
formally remain valid, sanctions may 
effectively prevent their execution by 
restricting access to financial systems. 
The court emphasised that sanctions-re-
lated impediments must be carefully as-
sessed in light of both contractual terms 
and applicable mandatory rules.

International commercial ar-
bitration. International arbitration is 
one of the primary mechanisms for re-
solving disputes arising from interna-
tional contracts affected by sanctions. 
Its flexibility allows parties to select 
applicable rules of law and avoid the 
rigid constraints of national legal sys-
tems [9]. Arbitral tribunals often apply 
the doctrine of force majeure and hard-
ship when assessing sanctions-related 
disputes. At the same time, they must 
consider mandatory rules and public 
policy, as sanctions reflect fundamental 
state interests [13]. 

This creates a complex legal environ-
ment in which arbitral tribunals must 
balance contractual autonomy with the 
need to ensure compliance with sanc-
tions regimes. Despite this complexity, 
arbitration remains an effective tool for 
maintaining legal certainty in interna-
tional commerce.

Arbitral practice also reflects a cau-
tious approach to sanctions. In several 
ICC arbitration cases, tribunals have 
recognized that sanctions may consti-
tute force majeure where they directly 
prohibit performance. However, where 
performance remains technically possi-
ble but economically burdensome, tribu-
nals tend to apply hardship rather than 
excuse non-performance entirely. This 
distinction highlights the importance of 
precise contractual drafting and risk al-
location mechanisms.

Contractual mechanisms for re-
sponding to sanctions. In contem-
porary private international law, con-
tractual mechanisms for responding to 
sanctions represent an important in-
strument for balancing the principle of 
pacta sunt servanda with mandatory 
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rules and public policy requirements. 
Given the increasing unpredictability of 
sanctions regimes, parties actively use 
tailored contractual clauses to mitigate 
risks and preserve legal certainty [9]. 
Sanctions clauses directly regulate the 
consequences of restrictive measures 
by prohibiting transactions involving 
sanctioned persons or territories and al-
lowing suspension or termination of the 
contract in the event of sanctions risks. 
Such clauses function as preventive 
tools, ensuring compliance with man-
datory legal requirements and reducing 
the likelihood of liability [13]. 

Force majeure clauses remain a key 
instrument when performance becomes 
objectively impossible due to sanctions. 
In international practice, these clauses 
often explicitly include sanctions, em-
bargoes, and acts of public authorities 
as force majeure events. Where appli-
cable, they exempt the affected party 
from liability for non-performance, while 
preserving the possibility of termination 
under certain conditions [4]. 

Hardship clauses address situations 
where sanctions do not make enforce-
ment impossible, but they do make it 
considerably more difficult. They allow 
parties to renegotiate contractual terms 
to restore economic balance. If renego-
tiation fails, courts or arbitral tribunals 
may adapt or terminate the contract [4; 
11]. Taken together, these mechanisms 
demonstrate that modern contract law 
integrates sanctions into the internal 
system of risk allocation rather than 
treating them as purely external disrup-
tions. This reflects the transformation 
of pacta sunt servanda into a more 
flexible principle operating within the 
limits of public policy. 

Discussion of the research fin
dings. The balance between the 
parties’ freedom of contract and 
public policy. The relationship be-
tween party autonomy and public policy 
constitutes a central issue of private in-
ternational law. While party autonomy 
allows the parties to determine the ap-
plicable law, it is inherently limited by 

mandatory rules and public policy con-
siderations [12; 13]. Sanctions clearly 
illustrate these limitations. As expres-
sions of state sovereignty and securi-
ty interests, they override contractual 
arrangements and restrict the applica-
tion of foreign law where necessary [1]. 
This illustrates that contractual free-
dom operates within a structured legal 
framework rather than as an absolute 
principle.

At the same time, contractual 
mechanisms such as force majeure 
and sanctions clauses enable parties 
to anticipate and manage these re-
strictions. This ensures a functional 
balance between flexibility and legal 
certainty in international commercial 
relations.

Trends in law enforcement. Con-
temporary developments in private in-
ternational law reflect broader process-
es of globalization and the increasing 
complexity of cross-border relations 
[9]. The growing role of international 
instruments and soft law contributes to 
the harmonization of legal approaches 
to contractual disputes involving sanc-
tions.  Judicial and arbitral practice also 
plays an increasingly important role in 
shaping legal standards, particularly in 
situations where legislation does not 
provide clear answers. Although not 
formally recognized as a source of law 
in Ukraine, such practice significantly 
influences legal interpretation and ap-
plication [8].

At the same time, practical challeng-
es remain, particularly in determining 
the content of foreign law and ensuring 
consistent application of private interna-
tional law rules. These issues highlight 
the need for further doctrinal develop-
ment and methodological refinement.

Conclusions and prospects for 
further research. International sanc-
tions significantly affect the functioning 
of private international law by estab-
lishing external limits on the principle 
of pacta sunt servanda. As mandatory 
rules and expressions of public policy, 
sanctions ensure the primacy of public 



73

ПРОБЛЕМИ ТА СУДЖЕННЯ

interests, including national security 
and sovereignty, over private contrac-
tual obligations [13].

The study demonstrates that sanc-
tions do not abolish contractual obli-
gations but modify the conditions of 
their performance. Depending on their 
nature and impact, sanctions may be 
qualified as force majeure, hardship, 
or supervening illegality, each entail-
ing different legal consequences for the 
parties [4; 11].

Judicial and arbitral practice con-
firms that sanctions may restrict or sus-
pend contractual rights, particularly in 
the area of financial obligations, where 
payment mechanisms are directly affect-
ed [6]. At the same time, international 
arbitration remains an effective mecha-
nism for resolving such disputes due to 
its flexibility and neutrality.

Contractual mechanisms, including 
sanctions clauses, force majeure, and 
hardship provisions, play a crucial role 
in risk allocation and legal certainty. 
Their increasing use reflects the adap-
tation of contract law to contemporary 
challenges associated with sanctions 
regimes. 

Prospects for further research re-
late to a need to harmonise national 
sanctions regimes with international 
commercial obligations, as well as to 
develop more unified approaches to the 
classification of sanctions under private 
international law.

This article examines the impact 
of international sanctions on con-
tractual obligations in private inter-
national law, focusing on the prin-
ciple of pacta sunt servanda and its 
interaction with public policy and 
mandatory rules. The issue is increas-
ingly relevant in the context of global 
political tensions, economic sanc-
tions, and cross-border commercial 
relations, which can create signifi-
cant challenges for parties involved 
in international contracts. Sanctions 
are analysed as contemporary unfore-
seen events that may render the per-

formance of international private 
contracts impossible, impracticable, 
or excessively burdensome, raising 
questions about the allocation of risks 
and responsibilities among contract-
ing parties. 

The study discusses the legal qua
lification of sanctions under estab-
lished doctrines such as force majeure, 
hardship, and supervening illegality, 
with reference to widely recognized 
international instruments, including 
the UNIDROIT Principles of Interna-
tional Commercial Contracts and rel-
evant case law. Judicial and arbitral 
practice concerning sanctions-related 
disputes is examined to highlight 
trends, divergences, and emerging 
standards in international dispute 
resolution. Special attention is given 
to the mechanisms of sanctions com-
pliance embedded in contracts, which 
are designed to mitigate potential 
legal and financial risks. 

The findings demonstrate that, 
although sanctions do not automati-
cally nullify contractual obligations, 
they impose significant public law 
constraints that limit the traditional 
application of pacta sunt servanda, 
thereby creating a complex interac-
tion between private autonomy and 
the protection of fundamental state 
interests. The article further identifies 
gaps in current scholarship, particu-
larly regarding the harmonization of 
national sanctions regimes with inter-
national commercial obligations, and 
proposes areas for further research 
to better understand the legal, eco-
nomic, and practical implications of 
sanctions in private international 
law. This research contributes to the 
development of a more predictable 
and legally coherent framework for 
managing contractual risks under 
international sanctions.

Key words: international sanctions; 
private international law; pacta sunt 
servanda; force majeure; hardship
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Левчук Ю., Кушевська Н., 
Жорова Д. Санкції та міжнародні 
приватні контракти: взаємодія 
обмежень публічного порядку та 
принципу pacta sunt servanda

Стаття досліджує вплив між-
народних санкцій на виконання 
зобов’язань у сфері міжнародного 
приватного права, зокрема з точки 
зору принципу pacta sunt servanda 
та його взаємодії з нормами пу-
блічного порядку і обов’язковими 
правилами. Актуальність теми 
обумовлена зростаючою роллю 
економічних та політичних санк-
цій у глобальному контексті, що 
створює значні ризики для сто-
рін міжнародних контрактів та 
ставить під сумнів традиційне 
застосування принципу договорів 
як обов’язкових для виконання. 
Санкції аналізуються як сучасні 
непередбачувані обставини, що мо-
жуть ускладнити або зробити не-
можливим виконання міжнародних 
приватних контрактів, виклика-
ючи потребу в уточненні правил 
розподілу ризиків між сторонами. 
У статті розглядається право-
ва кваліфікація санкцій у межах 
доктрин форс-мажору, скрутного 
становища та подальшої незакон-
ності, із залученням міжнародних 
джерел, зокрема Принципів між-
народних комерційних контрактів 
UNIDROIT, та аналізом судової 
і арбітражної практики щодо спо-
рів, пов’язаних із санкціями. 

Особливу увагу приділено ме-
ханізмам забезпечення виконання 
санкцій у контрактах, які дозво-
ляють зменшити правові та фі-
нансові ризики для сторін. Резуль-
тати дослідження показують, що 
санкції не скасовують зобов’язан-
ня за контрактом, але наклада-
ють значні обмеження публічного 
права, що обмежують традиційне 
застосування pacta sunt servanda, 
створюючи складну взаємодію між 
приватною автономією та захи-
стом фундаментальних інтересів 

держави. Стаття також виділяє 
прогалини у сучасній науковій лі-
тературі, зокрема щодо гармоніза-
ції національних режимів санкцій 
із міжнародними комерційними зо-
бов’язаннями та пропонує напрям-
ки подальших досліджень для більш 
глибокого розуміння правових, еко-
номічних і практичних наслідків 
санкцій у сфері міжнародного при-
ватного права. Дослідження спри-
яє формуванню більш передбачува-
ного та юридично послідовного під-
ходу до управління контрактними 
ризиками в умовах міжнародних 
санкцій.

Ключові слова: міжнародні санк-
ції; міжнародне приватне право; прин-
цип pacta sunt servanda; форс-мажор; 
надзвичайні обставини.
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